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DISTURBED PRECEDENTING OF THE LAW IN
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Abstract: The subject of this paper is one model developed in practice of the
Court of Bosnia and Herzegovina, and it is related to unconstitutional ret-
roactive implementation of incrimination crimes against humanity. Foun-
dations of this problem are laid in the decisions of Hague Tribunal, and
then in the decisions of the European Court for Human Rights. These deci-
sions are afterwards accepted without any critique in practice of the Court
of Bosnia and Herzegovina in criminal proceedings led regarding this in-
crimination. This is the model of disturbed precedenting of the law. In the
paper this problem has been clarified by the author on one case from the
Court practice, which unfortunately is not the only example in reality. The
essence of this problem is in the Court sentencing verdicts reached against
individuals. Namely, assertions that widespread and systematic attack
against civilian population is carried out by the Army and Police of the Re-
public of Srpska are expounded in these verdicts, but not confirmed by valid
proofs and arguments. This is the way for criminal sentencing of not only
individuals (natural persons) but the Republic of Srpska as well, without
enabling it to defend itself from such unfounded accusations. When the
Court of Bosnia and Herzegovina is trying to find arguments for such ver-
dicts in the decisions of the Hague Tribunal and in the decisions of the
European Court of Human Rights, it is defective since decisions of these in-
ternational institutions are defective as well. All this in final can cause seri-
ous consequences against the Republic of Srpska, which (these conse-
quences) can be not only of criminal nature but of constitutional nature as
well.
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Casxcemax: [Ipeomem o6oe paoa je mooden koju je pazsujen y npaxcu Cyoa
bocne u Xepyecoeune u nosesan je ca neycmagHom pempoaxmueHOM npu-
MjEeHOM UHKpUMUHAYUje 3104uHa npomus yosgjeunocmu.OcHoge 06802 Npo-
bnema nanase ce y oonykama Xawkoe mpubynana, kao u y oorykama Eepo-
nckoe cyoa 3a myocka npasa. Oge 00yke cy nociuje npuxeahene de3 Kpu-
muxe y npakcu Cyoda Bocne u Xepyeeogute y KpuguyHumM noCmynyuma 60-
henux y ee3u oge unkpumunayuje. Qgo je mooen napyuiasajyhux npeceoaua
y npagy. YV pady ce osaj npobiem objauirbasa Ha jeOHOM CIyuajy cyoxce
npakce Cyoa Bocne u Xepyeecosune, koju Haxcanocm nuje jeOunu npumjep y
cmeaprnocmu. Cywmuna npobaema je y cyockum ocyhyjyhum npecyoama
npomug nojeounaya. Haume, meporwe oa je pacnpocmpareen u cucmema-
MCKU HANAO HA YUBUTHO CMAHOBHUULMBO U38PUEH 00 CMPAHe 80jCKe U No-
nuyuje Penyonuxe Cpncke ce usnadxce y 08uUM npecyoama, aiu Huje no-
mepheno nposjepmusum doxkazuma u apeymenmuma. Q8o je HauuH 3a Kpu-
BUYHO KAJXCHABAIbE He caMo nojeounyaya (Qpusuuka auya), éeh u Penyoau-
ke Cpncke, be3 npyxcara mo2yhnocmu da ce 6panu 00 Makeux HeocHO8a-
Hux onmyxcou. Kaoa Cyo Bocne u Xepyeeosune noxywasa nponahu apey-
MeHme 3a makee npecyoe y oonykama Xawikoe mpubyHana u oonyKama
Esponckoe cyoa 3a myodcka npasa, mo je HeucnpasHo jep cy 001yKe 08UX
mehynapoonux uncmumyyuja maxohe neucnpaste. Ha kpajy cee 060 mooice
npoy3pokogamu 030umHe nocweouye npomue Penyonuke Cpncke, koje He
Mopajy bumu camo kpusuuHe, el u ycmagne npupoaoe.

Kuwyune pujeuu: 3nouunu npomus uogjeunocmu, HeycCmaeHa pempoaxmu-
8HA NPUMJEHA UHKPpUMUHAYUJe, npeceOanu y npasy, pacnpocmparbenu Hand-
OuU, CUCMeMCKU Hanaou, YUBUIHO CMAHOBHUWLINEO

I. Introductory remarks

The subject of this paper is one form of practice developed through
the practice of the Court of Bosnia and Herzegovina, and it refers to the un-
constitutional retroactive implementation of incrimination crimes against
humanity. The grounds of this problem have been set up in the decisions of
the Tribunal in the Hague, and then in the decisions of the European Court
of Human Rights, which cannot withstand serious legal criticism. Despite
representing quasi-law, the understandings of these international institutions
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are canonized in practice of the Court of BiH. Considering the attitude of the
Court of BiH towards these understandings, what follows below is not a
simple description of the process of canonization, but it is a concrete (schol-
arly) example of disturbed precedenting of the law.

The case we are referring to below, to the extent relevant to the is-
sues we deal with, is of multiple importance. In fact, through this case, we
shall see how the pronouncements of judgments of the Court of BiH repre-
sents criminal and legal conviction of not only individually specified natural
persons to who these judgments refer but also the same kind of condemna-
tion of the Republic of Srpska. However, the reasoning of the judgment after
that offers no valid evidence or argument for such claims. Referring in these
judgments to the relevant parts of the judgments of the European Court of
Human Rights and War Crimes Tribunal in the Hague is defective, since the
judgments of those institutions are also defective. Unsoundness of such be-
havior is the result of persistent, legally unfounded insistence on the fact
that the crimes (in this case, crimes against humanity) can be determined
through legal principles, i.e. custom. Therein, this claim also lacks valid ar-
guments, which should not be a surprise due to the fact that the being of
crimes against humanity is not derived from a legal principle nor the result
of customary behaviour. Instead, the content of being of this crime, as it ex-
ists in the Article 172 of the Criminal Code of BiH (especially concerning
the widespread and systematic attack against civilian population and
knowledge of the perpetrator of such attack), was made through contracting,
adoption and entry into force of the Rome Statute of the International
Criminal Court. This is, among other things, clearly indicated by the fact
that the specific meaning (in terms of the principle lex certa) of the notion
attack (widespread or systematic) directed against the civilian population,
as well as the policy to commit such attack, has been determined in the ele-
ments of the crime, adopted pursuant to the Article 9 of the Rome Statute.

I1. Judgment of the Court of BiH in the case of
the Prosecutor’s Office of BiH against Ratko Dronjak

This case consists of two judgments of the Court of BiH. One of
them is the judgment of the Trial Chamber (first-instance judgement), No.
S1 1 K 003420 10 Kri (H-KR-09/684) from 1* June, 2012, and the second
one is the judgment of the Appellate Division of the Court of BiH (second-
instance judgment), No. S1 1 K 003420 12 Krz 7 of 21* February, 2013.
First-instance judgment found Ratko Dronjak guilty of, among other things,
crimes against humanity determined by the Article 172 of the Criminal
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Code of BiH due to which he was sentenced to imprisonment for seven
years. Second instance verdict altered the first instance judgment in a way
that the defendant Ratko Dronjak was found guilty of the persecution as a
form of execution of the criminal offense crimes against humanity under the
Article 172 of the Criminal Code of BiH, for which he was sentenced by the
second-instance judgment to imprisonment of ten years.

Although the first-instance judgment was altered by the second-in-
stance judgment in the sense that we have previously indicated, there are
three things that these judgments have in common. One of them is the fact
that the second-instance judgment accept the existence of a widespread or
systematic attack of the Army of the Republic of Srpska and the Police of
the Republic of Srpska against the Muslim, Croatian and other non-Serb ci-
vilian population, in the way this alleged attack has been determined by the
first-instance judgment, as well as the "arguments" given by the first-in-
stance judgment explaining why the defendant may be found guilty of
crimes against humanity under the Article 172 of the Criminal Code of BiH.
The second thing these judgments have in common is the fact that in both of
them the Court of BiH, regarding the existence of the alleged widespread
and systematic attack by the Army and Police of the Republic of Srpska, as
well as the "legal possibilities" for implementation of the given incrimina-
tion, calls for "argumentation" given related to these issues by the Hague
Tribunal or the European Court of Human Rights in their decisions. Finally,
the third thing the judgments have in common, even when its makers are not
aware of it, is the need to use such judgments to present the Republic of
Srpska and its institutions (state leadership, Army and Police of the Repub-
lic of Srpska) as criminal entities. This need is primarily manifested by the
first-instance judgment which, as we will show below, states that the actions
of individually specified natural person are done "... in the context of a
widespread and systematic attack by the Army and Police of the Republic of
Srpska directed against a civilian population and with that person’s aware-
ness of such an attack”. When the things are put in this way, and they are
put initially in the indictment issued by the Prosecutor’s Office of BiH and
then in the first-instance judgment by the Court of BiH, and when they are
after that accepted as such and confirmed by the second-instance judgment
of the Court of BiH, then this, without any doubts, reflects the need to
criminally and legally prosecute, or adjudicate, the Republic of Srpska as
well. Thereby, the Republic of Srpska is not allowed to defend itself against
such accusations, which is defective practice which the Court of BiH un-
dertook from the Tribunal in The Hague, and thus it represents a kind of
disturbed precedenting of the law.
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The case we are referring to below is only a tile in a mosaic of such
judgments against the Republic of Srpska. It is related to the area that repre-
sents the western part of the Republic of Srpska. When we add to this other
judgments of the Court of BiH in other cases, related to the other parts of
the territory of the Republic of Srpska, the cases in which the Republic of
Srpska was found guilty of incrimination crimes against humanity through
indictments against the individually specified natural persons, we can form a
mosaic on the basis of which the ignorant of the essence of such an uncon-
stitutional and illegal behavior may conclude that the Republic of Srpska is
a criminal creation, which is not true.

At the end of the process in the case of BiH Prosecutor's Office
against Ratko Dronjak there comes the decision of the Constitutional Court
of BiH by which the Constitutional Court of BiH re-enabled flagrant uncon-
stitutional retroactive implementation of incrimination crimes against hu-
manity under the Article 172 of the Criminal Code of BiH. In doing so, the
Constitutional Court of BiH for the purpose of reasoning its decision as-
sumes (or rather, canonizes) the appropriate "arguments" of the European
Court of Human Rights, on the basis of which this court, legally groundless,
believes that the incrimination crimes against humanity, with the content of
being of that crime prescribed by the Criminal Code of BiH, existed at the
time of the last war in BiH.

The continuation of this chapter will be divided into two parts. In the
first of them, we shall present the corresponding parts of the first-instance
judgment of the Court of BiH in the case of Prosecutor's Office of BiH
against Ratko Dronjak, whereby we will criticize not only those parts of the
said judgment, but also the relevant parts of the judgments of the Hague
Tribunal and the European Court of Human Rights which the Court of BiH
refers to in the first-instance judgment. Then we shall expose relevant parts
of the second-instance judgment in the same case of the Court of BiH, after
which is a chapter dedicated to a brief analysis of the decision of the Con-
stitutional Court of BiH adopted in the proceedings on the appeal in this
case. Concluding remarks are at the end of the paper.

I1.1. First-instance judgment of the Court of BiH
no. S1 1 K 003420 10 Kri (X-KR-09/684) of 1°** June 2012
and the relevant decisions by the Hague Tribunal
and the European Court of Human Rights

Defects included in the first-instance judgment of the Court of BiH
which we are talking about below can not be fully explained without bring-
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ing it in a relationship with the relevant decisions of the Hague Tribunal in
the cases the Prosecutor vs. Dusko Tadic and the Prosecutor vs. Radoslav
Brdjanin, as well as the decisions of the European Court of Human Rights in
the case Boban Simsic against Bosnia and Herzegovina. Specifically, de-
fects from the judgment of the Court of BiH are the result of defects con-
tained in the decisions of the Tribunal in the Hague and the European Court
of Human Rights in the mentioned cases. Since the Court of BiH in the
stated judgment uses the "reasons" given by those decisions in order to "ex-
plain" that a defendant may be found guilty of incrimination crimes against
humanity (cases the Prosecutor vs. Dusko Tadic and Boban Simsic against
Bosnia and Herzegovina), or to "explain" the existence of the alleged wide-
spread and systematic attack against a civilian population (the Prosecutor vs.
Radoslav Brdjanin), we shall also criticize, at the appropriate places below,
the mentioned decisions of the Tribunal in the Hague and the European
Court of Human Rights.

The pronouncement of judgment of 1¥ June, 2012, in its factual sub-
strate, as well as in other cases of this kind, begins with a stereotypical for-
mulation. It founds a defendant guilty of (our italics in the quote):

,In the period from May 1992 until the end of 1995 in Bosnia and
Herzegovina during the war as part of a widespread or systematic attack of
the Army and Police of the Republic of Srpska as well as the paramilitary
formations directed against the civilian population in the Autonomous Re-
gion of Krajina (ARK), which was established by the Decision of the As-
sembly of the people of Serbian nationality in 1991 which was supposed to
consist of 19 municipalities, including Drvar, Kulen Vakuf, Bosanski Pet-
rovac, Kljuc, Sanski Most, Kupres, Bosanska Krupa, in order to persecute
Muslims, Croats and other non-Serb population from the Autonomous re-
gion of Krajina, which lasted from May 1992 to May 1993, and being aware
of such an attack ...".

The quoted part (the beginning) of the factual substratum of the pro-
nouncement of the first-instance judgment represents, therefore, a frame-
work within which the Court of BiH then placed several individual actions
of the accused, to find him, at the end of the verdict, also guilty of incrimi-
nation crimes against humanity under the Article 172 of the Criminal Code
of BiH. These individual actions are not the subject of this paper, but only
the mentioned framework because without it there is no specified incrimi-
nation, which is the only subject of our interest.

Regarding this, at the beginning it is necessary to point out two con-
tradictions contained in the above quote. One of them concerns the claims of
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the Court on the character of the attack which, according to the Court,
happened against the civilian population. Namely, the Court did not say that
the alleged attack was widespread and systematic, but "widespread or
systematic" which was then confirmed by the second-instance judgment of
the Court of BiH in this case. The thing about this that represents a con-
tradiction is the used conjunction "or" (not the conjunction "and") regarding
the notions of widespread, i.e. systematic attack, which does not show
clearly what in fact the Court thinks about the character of the alleged at-
tack. According to the Draft Code of Crimes against the Peace and Security
of Mankind, adopted by the International Law Commission of the United
Nations at its 48th session in 1996, the notion of a widespread attack indi-
cates that these are the acts directed against a large number of victims. This
excludes from this notion an act of the offender taken on its own initiative
and directed at an individual victim. Unlike the concept of a widespread at-
tack, the concept of a systematic attack, according to the same Draft Code of
the International Law Commission means that the individual actions of the
attack have been taken in accordance with previously designed plan or pol-
icy, which in turn implies the existence of a particular organization (as the
creator of such a plan or policy) that has control over some area. This or-
ganization can be a state one, but not necessarily, because it can even be the
organization exercising real power on the ground and it is not a state (e.g. a
terrorist organization). The aim of this particular idea is to exclude random
attacks on the civilian population which have not been taken as part of a
broader plan or policy’. Having in mind the foregoing, it is unclear what
kind of attack against the civilian population the Court had in mind, that is,
whether the Court referred to widespread or systematic attack. From this we
can conclude something that is more important than the above omission of
the Court. Namely, it is actually obvious that the Court (and the Prosecu-
tor’s Office of BiH in the indictment) in this section use only specific, pre-
prepared text template, which is used as a template form (according to a
computer copy-paste model) in all cases of this kind.

Second contradiction is related to the time interval in which the al-
leged widespread or systematic attack against the civilian population hap-
pened. In fact, in the quoted part of the first-instance judgment pronounce-
ment (and this is confirmed by the second-instance judgment of the Court of
BiH, of 21% February, 2013) it is initially said:

2 More on this see in: International Law Commission, Draft Code of Crimes against the Peace and
Security of Mankind with commentaries 1996, Yearbook of the International Law Commission, 1996,
vol. II, Part Two.
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»In the period from May 1992 until the end of 1995 in Bosnia and
Herzegovina during the war as part of a widespread or systematic attack of
the Army and Police of the Republic of Srpska and the paramilitary forma-
tions directed against the civilian population in the Autonomous Region of
Krajina (ARK) ... ".

This would mean that the said attack existed from May 1992 until
the end of 1995. However, after that the final part of the above quote says:

»--.in order to persecute Muslims, Croats and other non-Serbs from
the territory of the Autonomous Region of Krajina, which lasted from May
1992 to May 1993, and being aware of such an attack...”.

So, from this part it can be concluded that the said attack lasted from
May 1992 to May 1993. This contradiction was tried to be eliminated by the
Trial Chamber by stating the following when reasoning the first-instance
judgment of 1% June 2012 (p. 26, our italics in the quote):

,»116. However, regarding the existence of the attack on the civilian
population in the period from May 1993 until the end of 1995, it should be
noted that the defense successfully refuted the Prosecution's thesis, that is,
the Court did not find it proven that in the quoted period, there was an attack
on the civilian population.”

Having in mind the above quoted part of the first-instance verdict,
there is a very logical question then is why the Court of BiH at the begin-
ning of the operative part of this judgment in the factual substratum never-
theless said the words: "In the period from May 1992 until the end of 1995
in Bosnia and Herzegovina during the war as part of a widespread or sys-
tematic attack of the Army and Police of the Republic of Srpska and the pa-
ramilitary formations directed against the civilian population in the
Autonomous Region of Krajina (ARK) ...". In our opinion, there are two
possible explanations for this. One of them is that which we have already
mentioned, and which says that also in this part the Court of BiH only takes
over a specific, pre-prepared template from the indictments of the Prosecu-
tor’s Office of BiH. It is, as we can see, a kind of standardized form in all
cases of this kind. Another explanation is that in this way (and through this
judgment as one of the tiles of mosaic of judgments against the Republic of
Srpska which we have previously discussed) the picture is being maintained
based on which we should later draw conclusions according to which the
Republic of Srpska existed as a criminal creation during the war in Bosnia
and Herzegovina.
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After pointing out these contradictions, we will focus our attention
on two claims in the first-instance judgment of 1% June, 2012. One of them
is the claim of a "widespread or systematic attack of the Army and Police of
the Republic of Srpska" against the civilian population, i.e. the claim that
these state bodies of the Republic of Srpska (therefore the Republic of
Srpska itself) attacked the Muslim, Croatian and other non-Serb civilian
population of the given area. According to the second claim, the defendant
(and thus the Republic of Srpska) may be held guilty of incrimination
crimes against humanity under the Article 172 of the Criminal Code of Bos-
nia and Herzegovina, despite the fact that this incrimination was not defined
as a criminal offense during the war in BiH.

Related to the first claim, the Court of BiH in the first-instance
judgment refers to the judgment of the Trial Chamber of the Hague Tribunal
in the case of the Prosecutor versus Radoslav Brdjanin. In this regard, the
first-instance judgment on p. 41 and 42 states (our italics in the text):

,179. ...when it comes to the relevant events we should start with
the decision of the Court number H-KR-09/684 of 13 October, 2010, by
which a larger number of facts established by the judgment of the ICTY
Trial Chamber in the case of the Prosecutor vs. Radoslav Brdjanin was ac-
cepted.

180. Namely, as defined in the above mentioned facts, the establish-
ment of the ARK represented only a part of the overall political develop-
ments in Bosnia and Herzegovina since 1991. In accordance with these
facts, which among other things, define that the leadership of Bosnian Serbs
made a plan to link areas in BiH with the Serbian population and to create
a separate Bosnian Serb state based on these areas, which meant to cause
fear and use force to remove most of non-Serbs from the territory in which
they planned to establish the state of Bosnian Serbs.

181. Furthermore, after the strategic plans had been defined, as
pointed out above, the next phase in their implementation foresaw the es-
tablishment of Serbian autonomous regions, among which was the ARK.
After its establishment there were certain actions undertaken, apparently
aimed at the implementation of a strategic plan. Among other things, they
implied the imposition of such life conditions to non-Serbs in Krajina,
whose aim was to permanently remove the non-Serb population, or the de-
struction of the homes of non-Serbs, and allocation of homes that were not
destroyed to Serbian refugees.

182. Also, besides destroying homes, the implementation of the plan
included the establishment of detention facilities in which Bosnian Muslims
and Bosnian Croats were largely detained, as well as actions of firing non-
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Serb professionals, selective disarmament of paramilitary groups and indi-
viduals who possessed weapons and resettlement of the population."”

From the quoted part of the first-instance judgment, and this is its
core when it comes to the claim of the Court of BiH that there was a "wide-
spread or systematic attack of the Army and Police of the Republic of
Srpska against the civilian population", it can be concluded that the Court,
simply put, is trying to say the following:

1. that the leadership of the Serbs in BiH (in fact the leadership of
the Republic of Srpska, which means the Republic of Srpska itself) devised
a strategic plan;

2. that the plan included the creation of the Serbian state (the Re-
public of Srpska) using fear and force, in order to permanently remove non-
Serbs from the territory of that state;

3. that the plan involved the selective disarmament of paramilitary
groups and individuals who possessed weapons;

4. and that the plan included the dismissal of non-Serbs.

As we can see, the basis of all is the alleged strategic plan of creating
the Republic of Srpska, which according to the Court of BiH primarily in-
volves the use of fear and force for allegedly permanent removal of non-
Serbs from the territory of the Republic of Srpska. In respect to this claim of
the Court of BiH we should bear in mind what we have just said, i.e. that the
concept of the systematic nature of the attack, according to the Draft Code
of Crimes against the Peace and Security of Mankind adopted by the Inter-
national Law Commission of the United Nations, means that the individual
actions of the attack are undertaken according to a previously prepared plan
or policy, which in turn implies the existence of a particular organization (as
the creator of such a plan or policy) that has control in some area. We
should also have in mind that the Elements of Crimes, adopted pursuant to
the Article 9 of the Rome Statute of the International Criminal Court, de-
termined that the policy implying the implementation of an attack against
the civilian population requires that the state or organization actively pro-
mote’ or encourage attacks against the civilian population, as well as that
policies aimed at the attacks against the civilian population should be ap-
plied by the state or organization that has the real power over a particular
territory. When this is taken into account, it is clear that the creation of a

? And the above formulation of a strategic plan should imply, in accordance with the intention of the
Court of BiH, such a policy, i.e. an active promotion.
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formulation of a "strategic plan of creating the Republic of Srpska which
involves the use of fear and force in order to permanently remove non-Serbs
from the territory of the Republic of Srpska" is needed not only to construct
at all costs "facts" whose existence is required by the being of incrimination
crimes against humanity, but also to create an image of the Republic of
Srpska as a criminal creation, not a legitimate creation of the Serbian people
on this side of the Drina river. When such a formulation is made, then the
other formulations discussed above under items 3 and 4 can be derived from
it.

The quoted part of the first-instance judgment also indicates that
what it wants to present as facts has not been determined by the Court of
BiH, but has only been taken over from a judgment of the Hague Tribunal.
This option resorted by the Court of BiH is the result of one law with a
fairly long name. However, we do not find that legal defection of this law so
important as the fact that it provides, as we shall see below, disturbed prece-
denting of the law, through a “solution” which has not been known in our
practice until the adoption of this law. So, it is the Law on the Transfer of
Cases from the International Criminal Tribunal for the former Yugoslavia to
the Prosecutor's Office of Bosnia and Herzegovina and the use of evidence
obtained by the International Criminal Tribunal for the former Yugoslavia
in proceedings before courts in Bosnia and Herzegovina®. Article 4 of this
Law provides (our italics in the quote):

,» After hearing the parties, the court may, on its own initiative or at
the request of one of the parties, decide to accept as proven the facts that
had been determined by legally binding decision in some other proceeding
before the ICTY, or to accept documentary evidences from proceedings be-
fore the ICTY if related to important issues in the current proceedings."

In the quoted provision we can recognize the intention of the legis-
lator to use it in order to enable all courts in BiH, not only the Court of BiH,
not to determine legally relevant facts in criminal proceedings conducted for
war crimes before them, but instead to simply accept those facts (in the form
of a decision), as determined by the Hague Tribunal in the specific case.
This is a kind of precedenting the law in its disturbed form, which at any
price tries to impose the opinion of the mentioned Tribunal on certain fac-
tual issues as the “truth”. If acted in this way, then there is no more any
chance to refute those “facts” but to accept them as the irrefutable “truth”.

* «Official Gazette of BiH”, no. 61/04, 46/06, 53/06 and 76/06.
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To understand our statement that in this case we have a disturbed
precedenting, we need to remind you of the meaning of the terms ratio de-
cidendi and obiter dictum in common law. This law understands the term of
ratio decidendi as a legal rule derived from those parts of the judicial deci-
sion which offer legal reasons (legal concepts) of the court for the judgment
rendered in a specific case. Opposite to this term, the notion of obiter dic-
tum implies remarks or observations of a judge, which although contained in
the judgment, are not its necessary part (as opposed to ratio decidendi which
is, by its nature, a mandatory part of the judgment). So, obiter dictum is not
the subject of a court decision. As a result, only ratio decidendi, as a legal
rule, has legally binding character and it becomes a precedent. However, the
quoted legal solution tried to impose that the facts, as determined by the
Hague Tribunal, should be accepted as a precedent, and not only legal un-
derstandings of that Tribunal which as a sort of canon have already been al-
ready accepted, especially in the practice of the Prosecutor’s Office of BiH
and the Court of BiH. Therefore, in our opinion, the foregoing also repre-
sents a form of disturbed precedenting of the law. The fact that the quoted
provision of the Article 4 of the mentioned law provides that the courts may
accept facts as determined by the Hague Tribunal has been turned into a
rule, which is proven by the practice of the Court of BiH, even by the exam-
ple from the judgment we deal with here. In other words, what the law de-
fines as a possibility has been turned into an obligation in the court practice.

Therefore, the facts stated in the judgment of the Trial Chamber of
the Hague Tribunal (case the Prosecutor vs. Radoslav Brdjanin - Judgment
No. IT-99-36-T of 1% September, 2004) are accepted by the Court of BiH as
a sort of precedent, and it only takes them over by its first-instance judg-
ment in a way that we have previously quoted. Such treatment is defective,
and the result of defects which in this regard are contained in the mentioned
judgment of the Hague Tribunal.

When the Court of BiH in the first-instance judgment of 1* June,
2012 states that, “180. the leadership of Bosnian Serbs made a plan to link
areas in BiH with the Serbian population and to create a separate Bosnian
Serb state based on these areas, which meant to cause fear and use force to
remove most of non-Serbs from the territory in which they planned to estab-
lish the state of Bosnian Serbs”, it thus, in essence, takes over that part of
the judgment of the Trial Chamber of the Hague Tribunal in the case of the
Prosecutor vs. Radoslav Brdjanin in which it is stated (our emphasis in the
quote):

»11. In early 1992, while the international negotiations were still on,
trying to solve the status issue of Bosnia and Herzegovina, the Bosnian Serb
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leadership enforced its plan to separate territories they considered to be
theirs from the existing structures of SRBiH and to create a separate Bos-
nian Serb state. The Assembly of the Serbian Republic of Bosnia and Her-
zegovina on ot January 1992, declared the Serbian Republic of Bosnia and
Herzegovina, which was renamed the Republic of Srpska on 12 August
1992 (hereinafter: RS). It consisted of so-called of Serbian autonomous re-
gions and districts, including the Autonomous Region of Krajina.

72. Discussions taking place in the Assembly of the Serbian Repub-
lic of Bosnia and Herzegovina during the next few months showed that the
Bosnian Serbs leadership was still determined to create a state in which
there will be no place for non-Serbs. In achieving this goal, they planned to
permanently remove non-Serbs from the territory of the proclaimed Serbian
Republic of Bosnia and Herzegovina by force and fear."

The quoted text of the judgment of the Hague Tribunal, in the part
concerning the alleged plan of its leadership to create a state in which there
would be no place for non-Serbs, presented the untruths about the Republic
of Srpska. From these untruths, fundamental to the Tribunal, other conclu-
sions are derived. According to them: "118. .... crimes committed in Bosan-
ska Krajina from April 1992 until the end of December 1992, i.e. at the time
of the indictment, occurred as a direct result of a comprehensive Strategic
Plan. Ethnic cleansing was not a by-product of the criminal activity, but, on
the contrary, it was the main goal and thus an integral part of the Strategic
Plan."

This behaviour is a result of the fact that the Hague Tribunal does
not take into account, although it is aware of it, several facts of cardinal im-
portance, concerning the constitutional relations in BiH in the period prior
to the war. These facts are related to the notion of constitutionality of peo-
ples in pre-war Bosnia. Concerning the notion of constituent peoples it is
said that: "... in politological sense and within a specific state legal frame-
work it implies a certain degree of autonomy from which derives the ability
of a constituent entity to self-determination and independent action in ar-
eas relevant to the aspect of maintaining its constituent status, but also the
codetermination on equal basis with other constituent entities on matters of
common interest’.” The roots of this notion can be found in the conclusions

> Dejan Vanjek: Representatives and members of the constituent peoples - issue of constitutionality
and legitimacy (Predstavnici i pripadnici konstitutivnih naroda — pitanje konstitutivnosti i
legitimiteta): available at http://www.idpi.ba/konstitutivnost-legitimitet/, the approach of 14/01/2015.
About the constitutionality of peoples see the monograph by Dr. Snezana Savic: Constitutionality of
peoples in Bosnia and Herzegovina (Konstitutivnost naroda u Bosni i Hercegovini), Banja Luka,
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of the ZAVNOBIH Resolution adopted at its session held on 26™ and 27"
November 1943. The fifth conclusion of the Resolution says (our italics in
the quote):

,»J. Today the peoples of Bosnia and Herzegovina through their only
political representation, the Territorial Anti-Fascist Council for the National
Liberation of Bosnia and Herzegovina, want their country, which is neither
Serbian nor Croatian, nor Muslim - but Serbian, and Muslim, and Croatian
to be free and fraternized Bosnia and Herzegovina, which shall provided a
full equality of all Serbs, Muslims and Croats.’

For all the time of the existence of Bosnia and Herzegovina in the
former Yugoslavia, BiH was in its constitutions determined in a way that, in
its essence, matched the one we have pointed out in the above quote. The
basic principles of (I) of the Constitution of the Socialist Republic of Bosnia
and Herzegovina from 1974 stated that the People's Republic of Bosnia and
Herzegovina was created by the working class, working people and the
peoples of Bosnia and Herzegovina - Serbs, Muslims and Croats, and mem-
bers of other nations and nationalities. Consistent with this constitutional
principle, the Article 1 of the Constitution of the Socialist Republic of Bos-
nia and Herzegovina from 1974, determines BiH in the following way (our
italics in the quote):

“Socialist Republic of Bosnia and Herzegovina is a socialist democ-
ratic state and a socialist democratic community of working people and citi-
zens, the peoples of Bosnia and Herzegovina - Muslims, Serbs and Croats,
and members of other nations and nationalities who live in it, based on the
power and self-management of the working class and all working people
and the sovereignty and equality among the peoples of Bosnia and Herzego-
vina and members of other nations and nationalities who live in it.”

As we can see, BiH was not only the state of working people and
citizens, but also the state of each of the individually mentioned peoples
which were recognized for their sovereignty and equality. In other words, a
constituent entity of Bosnia and Herzegovina was each of these individually
specified peoples. In July 1991 many amendments (precisely 31 of them) to
the Constitution of the SRBiH were adopted. One of them defined BiH as "a

2000, as well as the monograph by Dr. Kasim Trnka: Constitutionality of Peoples (Konstitutivnost
naroda), Sarajevo, 2000.
® Quoted according to Dr. Kasim Trnka: Ibidem, p. 145.
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democratic and sovereign state of equal citizens, peoples of Bosnia and Her-
zegovina - Muslims, Serbs, Croats and members of other nations and na-
tionalities that live in it." Therefore, BiH was again defined as a country of
each individually specified peoples - Muslims, Serbs and Croats, which in
the constitutional and legal sense resulted in the fact, that none decision of
vital importance and constitutional validity could have been adopted only by
the will of citizens but also the will of the majority of each constituent peo-
ples. Such decisions are definitely represented by a Memorandum (Letter of
Intent) and Platform on the position of BiH, adopted in October 1991 by the
rump Assembly of SR BiH (by the voices of Croatian and Muslim members
only) without members of the Serb people, "... which clearly highlighted
that Bosnia and Herzegovina did not want to remain in the Yugoslav com-
munity (since Croatia was also out), but that it wanted to allocate as an in-
dependent state”.”

It is obvious that these decisions were made by only two peoples,
without the participation of the Serb people as a constituent people in the
former SR BiH, which is why these decisions were issued contra constitu-
tionem. Due to this (and only due to this) it can be explained why the politi-
cal representatives of the Serb people® at that time at the meeting held on
24™ October 1991 adopted a Decision on the Establishment of the Assembly
of the Serb people in Bosnia and Herzegovina, as it became apparent that
the representatives of the other two nations did not care about the Serb peo-
ple opinions regarding the future constitutional status of BiH. Soon after the
Assembly of the Serb people in Bosnia and Herzegovina adopted a decision
to call and hold a referendum (plebiscite better to say) that was held on 9th
and 10™ November 1991, at which the Serb people as a constituent people,
with the vast majority of about 96,4% pleaded for an independent Serb state,
which may be part of Serbia and Yugoslavia.

Therefore, the legitimate will of one constituent people is the basis
of creating the Republic of Srpska, and not some strategic plan of this peo-
ple’s leadership which is persistently and legally groundlessly insisted on
first through the decisions of the Hague Tribunal (as seen in the aforemen-
tioned judgment in the case The Prosecutor vs. Radoslav Brdjanin), fol-
lowed by the decision of the Court of BiH in its judgments (like for example
the first-instance judgment we are talking about here). Therefore, the Re-
public of Srpska has not been established "... in the process of implementa-
tion of important state projects ..." nor in some unconstitutional manner,

7 Rajko Kuzmanovic: Constitutional Law (Ustavno pravo), Banja Luka, 2006, p.297
¥ Previously elected to the Assembly of FR BiH in a democratic way, in the first multi-party elections
held in the Federal Republic of Bosnia and Herzegovina on 18" October, 1990.
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which is by the way the thing on which insists Dr. Kasim Trnka’ although
legally unfounded, because the solutions contained in the Constitution of the
SR BiH valid at that time guaranteed to the Serb people a status of constitu-
ent and nation-building peoples. When a nation has such constitutionally
guaranteed status in one country, and when the opinions of its democrati-
cally elected and legitimate political representatives on the future constitu-
tional position of that country are not recognized by the representatives of
other constituent peoples, then that nation has the right to self-determination
(up to secession), which includes the right to freely organize itself in state
and political sense.

As opposed to this, the referendum (on the state independence of
BiH) held on 29" February and 1% March of 1992, was not valid in the con-
stitutional sense, because the Serb people did not participate in it, but only
the other two constituent peoples (Muslims and Croats). This is in a specific
way testified by the data according to which 2,073,568 voters out of the to-
tal 3,253,847 participated in the referendum. If we have in mind that ac-
cording to the census in BiH from 1991 there was 1.366.104 or 31.21 % of
the Serbs in BiH, it is clear that the remaining number of over one million
voters who did not vote in the referendum represents the Serb people.
Therefore, only the other two nations (Muslims and Croats) voted for the
independence of BiH, but not the Serb people, which was a clear message
for the Serb people that they must accept the will of the other two nations
imposed by such legally damaged referendum or the referendum will be im-
posed against this nation by force. Everything aforementioned makes this
referendum invalid in the constitutional and legal sense, considering that at
the time of its execution was effective provision of the Constitution, ac-
cording to which BiH is a democratic and sovereign state of equal citizens,
peoples of Bosnia and Herzegovina - Muslims, Serbs and Croats. This, in
turn, means that it is not possible, and constitutionally valid, if only two of
those peoples vote for independence, but it should be done by the majority
of every one of those nations. If that fails to happen in this way, which is
exactly what happened in this referendum, then the only right thing to do is
to have those constituent peoples continue with the further negotiations on
the constitutional and legal future of certain political-territorial unit. Since it
failed, then this fact also speaks in favor of the legality and legitimacy of the
plebiscite of the Serb people in BiH in November 1991, by which the Serb
people then, not its political leadership, pleaded for an independent Serb
state, which may be a part of Serbia and Yugoslavia.

° Dr Kasim Trnka: Ibidem, p.66.
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This lengthy departure in the field of constitutional law was neces-
sary in order to understand how baseless are the claims of the Hague Tribu-
nal regarding the Republic of Srpska and its organs (the Republic of Srpska
Army and Police). The essence of these claims (thesis) can be reduced to the
following:

1. that the leadership of the Serbs in BiH (in fact the leadership of
the Republic of Srpska, and that means the Republic of Srpska itself) de-
vised a strategic plan;

2. that the plan included the establishment of the Serbs state (the Re-
public of Srpska) by using fear and force, in order the permanently remove
non-Serbs from the territory of that state, whereby this force (in the form of
the alleged widespread and systematic attack) was applied by the Army and
Police of the Republic of Srpska;

3. that the plan involved the selective disarmament of paramilitary
formations and individuals who possessed weapons;

4. and finally, that the plan implied the dismissal of non-Serb work-
ers.

If, regarding the first thesis of the Tribunal, a plebiscitary expressed
will of the Serb people in Bosnia and Herzegovina to create a Serb state (the
Republic of Srpska) is taken into account, then it is clear that the formation
of the Republic of Srpska and its duration are not the result of any strategic
plan made by certain group of people (the one that the Tribunal called the
leadership of the Serbs in Bosnia and Herzegovina). Considering the ab-
sence of such plan, a subsequent thesis of the Tribunal in the Hague which
indicated that, as stated in paragraph 77 of the judgment of the Trial Cham-
ber of 1% September 2004, in the case of the Prosecutor vs. Radoslav
Brdjanin "... the first strategic objective implied the permanent removal of a
significant portion of non-Serbs from the territory of an imaginary Bosnian
Serbs state."'” Especially invalid character gets the thesis by the Hague
Tribunal that this force was not used by the Army and Police of the Repub-
lic of Srpska in any way, not to mention widely and systematically, against
the non-Serb population.

Now quite logically arises a question of the cause of suffering at the
time of the Muslim and Croatian civilian population. Suffering of this
population, as well as the suffering of the Serb civilians in territory under

1% In its English version this part of the mentioned judgment says: "77. The Trial Chamber is satisfied
beyond reasonable doubt that the first strategic goal entailed the permanent removal of a significant
part of the non-Serb population from the territory of the planned Bosnian Serbian state."
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the control of the so-called Army of BiH'', i.e. the Croatian Defence Coun-
cil, should be look for into each other's deep-rooted animosities, which (un-
fortunately) has been present as a constant for centuries in the local popula-
tion. Even the present time (the time of writing of this monograph) offers
numerous examples of such animosity. It is enough to read the comments
appearing on social networks, or comments on the articles published in the
electronic editions of the local daily newspapers, to realize the extent to
which the nationalist hatred is still smoldering in the local man, waiting for
the next convenient moment to burst into something that will, by all means,
be even dirtier than the last war in BiH.

The existence of such hatred during the war in BiH is pointed out by
the Hague Tribunal itself, in the judgment of the Trial Chamber in the case
of the Prosecutor vs. Radoslav Brdjanin. It does so, even when not aware of
it, in several places, some of which shall be mentioned for the purpose of
this paper. Thus, paragraphs 81 and 82 of the judgment say:

81. Regarding Bosanska Krajina particularly, a paramilitary group
known as the "Wolves from Vucjak" that was supported by SDS took over a
television relay on Kozara in August 1991. The frequencies were redirected
and consequently the majority of municipalities in Bosanska Krajina could
no longer keep track of television and radio programs from Sarajevo, but
only programs from Belgrade and occasionally from Croatia, and from
March 1992 onwards from Banja Luka too.

82. Since that time the meaning of the message that SDS spread
through the media was that the Bosnian Serbs were threatened with perse-
cution and genocide by the Bosnian Muslims and Bosnian Croats, and that
the Serbs must protect themselves in order not to experience the same
crimes committed against them during the Second World War...”

' On this suffering see more in the monograph by Marko Mikerevic: “Sarajevo’s cauldrons of death"
(Sarajevski kazani smrti), Doboj 2004. This monograph represents a valuable documentary material,
because it offers (p. 110-287) information about the suffering of 845 individually specified persons of
Serbian nationality, who were systematically murdered by the members of the so-called Army of BiH
and Muslim paramilitary formations during the war, in the part of Sarajevo, which was under the
control of the so-called Army of BiH. A special value of the monograph lies in the fact that its author
was living in the mentioned part of Sarajevo during the war in BiH and also worked as a lay judge in
the District Military Court. So, it is a firsthand testimony. Due to the fact that he worked as a lay
judge in the said court, Marko Mikerevi¢ in the mentioned monograph points out that "... about 5,000
detainees of Serbian nationality” walked through the camp "Viktor Buban;j" (in which the Prosecutor's
Office of BiH and the Court of BiH are located today) - p. 51 of the said monograph. Having in mind
these, as well as numerous other data encountered in it, this monograph is not only an evidence for the
suffering of Serbs in Sarajevo during the war in BiH, but it is also a kind of confirmation of the local
constant inter-ethnic hatred.
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In paragraph 81 of the judgment the Tribunal overlooks the fact (or
rather that does not say it, although it is aware of it) that at that time the me-
dia under the Muslim and Croatian control were leading a campaign in Sa-
rajevo (and it is a form of hatred towards anyone who was thinking differ-
ently) which was solely focused on promoting the idea of independence of
BiH, in spite of the will of the Serbs who were against it. When we add the
results of this unconstitutional bi-national (Muslim-Croatian) referendum, it
is clear that the Serbian people did not need any campaign, not even the one
lead by the Serbian Democratic Party and the media in the Republic of
Srpska, to realize that through the referendum, the other two nations sent
them a clear message that the Serbs could choose between accepting the will
of the two peoples which is imposed on them by such legally invalid refer-
endum, and the fact that, otherwise, the referendum will be imposed on
them by the use of force. Further confirmation of the tragic inter-ethnic
hatred and the need to suppress the Serbian people by the use of force is
listed in paragraph 89 of the judgment. Specifically, the following is said in
this paragraph (our emphasis in the quote)

89. The Muslims were also preparing for the war and correspond-
ingly arming themselves. In June 1991 the SDA leadership established the
Council for National Defence of the Muslim people, whose paramilitary
branch was the Patriotic League. However, the efforts of the Bosnian Mus-
lims to obtain and distribute weapons were not nearly as successful as the
efforts of Bosnian Serbs, both in terms of quantity, but also in terms of
quality of the obtained weapons. Partly, the reason for this was due to the
fact that the Bosnian Muslims weapons obtained mainly individually. Some
acquired their weapons by buying it from the Bosnian Serbs who were re-
turning from the front in Croatia. Many Bosnian Muslims who had obtained
their weapons in this way were identified and subsequently arrested. The
efforts of the Bosnian Croats to arm were also significantly behind the
arming of the Bosnian Serbs.”

It is more than clear from the quoted part that the Muslims (many of
them, as stated by the Tribunal itself in the appropriate place in the quote)
were also preparing for the war, which implied their arming too. In this re-
gard, there are two very logical questions: against whom the Muslims were
preparing for the war, and why? Bearing in mind what we have previously
discussed, it is obvious that they were preparing for the war against the
Serbs (which is a confirmation of the hatred that exists between these two
units). The reason for this war can be found in the need of the Muslims to
make the Serbs accept by force BiH voted in the unconstitutional, binational
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referendum and thus destroy the Republic of Srpska. This need is found also
on the Croatian side, because they, too, were arming for the same reasons.
Such situation could have resulted in nothing else but civil and inter-ethnic
war. In such a war (as in any other war), each of the conflicting parties nor-
mally tends to defeat the enemy, because that is a conditio sine qua non for
its survival. And one more proof that the war was indeed such is given
through several parts of the judgment of the Trial Chamber in the Prosecutor
vs. Radoslav Brdjanin, which we shall quote below. Thus, in paragraphs 103
and 104 of the judgment the following is said (our emphasis in the quote):

"103. An armed attack on Bosanska Krupa took place on 21* April
1992, after the negotiations between members of the SDS and the civil au-
thorities which were held in Bosanska Krupa failed. Previously, the Bosnian
Serbs authorities from Jasenice sent an ultimatum to all non-Serbs that they
had to remove all barricades which were set up when they heard that the
Bosnian Serbs were going to attack the city, and that citizens had to leave
the left bank of the river Una. Until that moment, nearly all Bosnian Serbs
who lived there have been already gone. In April 1992 the Bosnian Muslims
tried to improvise a defense of the city with the help of automatic and semi-
automatic rifles and some hand grenades, but - after the Bosnian Serbs
bombarded it — the Bosnian Serbs infantry entered the town. The armed at-
tack lasted until 25™ April 1992.

104. On 30" April 1992, in the municipality of Prijedor, the army
and the police physically took control over the city hall and other vital fa-
cilities in the city. Between May and July of 1992 the areas and villages
predominantly inhabited by Bosnian Muslims and Bosnian Croats - Ham-
barine, Kozarac, Kamicani, Biscani, Carakovo, Brisevo and Ljubija — were
attacked by the Bosnian Serbs army together with the police and the para-
military groups. These attacks mostly started after the expiry of the deadline
in which the non-Serbs should have surrendered their weapons. Sometimes
an incident caused by the non-Serbs would have been used as an excuse for
the attack. The attacks were carried out by merciless shelling with heavy
weapons. The targets were also the indiscriminately shelled houses in the
Muslim villages and settlements, which led to significant destruction and
civilian wictims. Many survivors run away from their villages and sought
shelter in the nearby forests. After
the shelling, the armed soldiers entered the villages, plundered and torched
houses, and expelled or killed some of the villagers who remained in the
villages. In some situations, women were raped. The Bosnian Muslims and
the Bosnian Croats from Prijedor municipality failed to provide effective
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resistance to such attacks. They were not organized well enough and did not
have enough weapons to confront the attackers."

From the paragraph 103 of the judgment it can clearly be concluded
that the Muslims of Bosanska Krupa obtained the weapons, which indicated
their intention to take over and hold power in the city. So, not only local
Serbs obtained weapons but the Muslims in that area did the same. In such a
conflict, each party tends to defeat the other one. The same can also be ob-
served in the case of the municipality of Prijedor. It is indicative that in
paragraph 104 of the judgment of the Tribunal there are several parts that
talk about the attacks performed by the Serbian army. This suggests that on
the opposite (Muslim) side there existed an organized armed resistance, es-
pecially since, as the Tribunal itself points out, "... These attacks mostly
started after the expiry of the deadline in which the non-Serbs should have
surrendered their weapons." Even more indicative is the fact that the Tribu-
nal, at the end of paragraph 104, besides eliciting its observation according
to which "The Bosnian Muslims and Bosnian Croats from Prijedor munici-
pality failed to provide effective resistance to such attacks.", but in a certain
way it also expresses its regret due to such state of the Muslims and Croats:
"They were not sufficiently well organized and did not have enough weap-
ons to confront the attackers." In this way the Tribunal itself confirms not
only the existence of hate, which at that time escalated into an armed con-
flict, but it also indirectly expresses its (biased) attitude (or rather its regret)
that the Muslims and Croats would not have been militarily defeated by the
Serbs if they had been better organized (better than the Serbs) and if they
had obtained more weapons.

The same conclusion can be made on the basis of the paragraph 108
of the judgment, which states the following (our emphasis in the quote):

"108. The events in the municipality Kljuc are characterized by
more effective resistance of the Bosnian Muslims. When the Bosnian Serbs
captured the city of Kljuc the Bosnian Muslims who were resisting, re-
treated to the Muslim village Pudin Han. On 27™ May, 1992, the Muslim
soldiers attacked a military convoy of the Bosnian Serbs near Pudin Han.
On the same day the deputy commander of the SJB Kljuc, Dusan Sto-
jakovic, was killed. The next day the Crisis Staff of Kljuc issued an u/tima-
tum to the Bosnian Muslims to surrender their weapons, ..... Prior to the ex-
piration of the ultimatum the Bosnian Serbs army started shelling Pudin
Han, and after that Velagici, Prhovo and other villages of the Bosnian Mus-
lims in the municipality of Kljuc. The result of this attack was the death of
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many inhabitants of Pudin-Han and Prhovo. The next day the murders
continued, and most of those killed were on their way to Peci and in school
in Velagici."

From this quote it is also obvious that in the said municipality not
only Serbs obtained weapons and militarily organized for the war, but the
same was done by the Muslims, who, as the Tribunal itself admits, provided
an effective resistance. The Muslim soldiers then withdrew to the village
Pudin Han. In this regard, we must not forget that the Tribunal in the above
quote says that the Serbian army shelled that and other Muslim villages, but
it does not say (and it should, because that is the task of any court in such
situations) why these villages were shelled and what kind of the armed re-
sistance was provided from them, although it is clear that it was a strong
armed resistance since the shelling followed. Not wanting to say this, the
Tribunal after that does not either want to say anything about whether many
killed inhabitants were soldiers or civilians, although from all aforemen-
tioned it is clear that they were the Muslim soldiers, not civilians.

The foregoing considerations indicate that it was an armed conflict
between the organized military formations (Serbian and Muslim) in the
whole area referred to in the judgment of the Trial Chamber of the Court of
BiH in the case of the Prosecutor vs. Ratko Dronjak. In other words, these
were not the attacks performed by military forces aimed at defenseless ci-
vilian population. Therefore, in the absence of such an attack we cannot
speak (on legally justified basis) about a widespread and systematic attack
against the Muslim civilian population, and especially not about the Repub-
lic of Srpska (its army and police) having planned and carried out such an
attack.

In situations when there are everyday armed conflicts all over a wide
area it is quite natural to disarm the people who are against the state, be-
cause, as such, these individuals represent a danger to it. In other words, the
disarmament of such persons simply must be done, because there is no state,
particularly the one in the process of establishing, if it wants to survive, that
would allow to have in its territory the armed persons, and formations such
persons created, and whose existence endangeres the state. If it fails to do
so, the state shall bring its survival into question. The same is true for em-
ployees, especially those in the military, other state agencies and companies
of great importance for the state, if they are opposed to this country, since
there is no other way to ensure proper and effective functioning of these
systems and prevent possible sabotage in moments crucial for the defense
and survival of the state.
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Thus, the reasons that we have previously presented indicate the le-
gal groundlessness of the claims made by the Tribunal in the judgment of
the Prosecutor vs. Brdjanin about the alleged "strategic plan of the Serbs
leadership in BiH". As such plan had not existed, it is logical that the Hague
Tribunal had to say that such a plan implied (or from it could be derived) the
creation of the Serbs state (the Republic of Srpska) by the use of fear and
force in order to permanently remove the non-Serbs from the territory of
that State. Specifically, since being unable to determine and provide legally
valid evidence for the existence of such a plan (the existence of something
that does not exist cannot be proved), then it is not surprising that the Tribu-
nal, due to this lack, had to use the construction of the implied use of force
and fear, i.e. the construction according to which, as stated in paragraph 77
of the judgment of the Trial Chamber of 1* September 2004, in the case of
the Prosecutor vs. Radoslav Brdjanin (our emphasis in the quotation) "... the
first strategic objective entailed the permanent removal of a significant por-
tion of the non-Serb population from the territory of an imaginary Bosnian
Serb state." Such constructions are usually used to when we know that
something does not exist (or it has never happened), but it must be said it
had existed due to someone’s needs, to which particularly prone are the
holders of power and force whose understanding of the law lies in the mace.

However, despite this, the Court of BiH accepts such views of the
Hague Tribunal, taking them over as a kind of canons on these matters in its
judgment of 1% June 2012. Therefore, this was the way in which the Court
of BiH in that judgment "determined" the existence of the alleged wide-
spread and systematic attack of the Army and Police of the Republic of
Srpska against civilians in the said area, in which way it also adjudicated the
Republic of Srpska.

In this direction also go the "arguments" which the Court of BiH
used to "explain” its claim according to which crimes against humanity (as
contained in the Article 172 of the CC BiH) were prescribed during the war
in BiH. For this purpose, the Court of BiH in its verdict in the trial of 1%
June 2012, refers to the principles and practices. Below we will quote parts
of that judgment which are relevant to this issue:

,»136. The Court points out that the criminal offense for which the
accused is found guilty constitute crimes under customary international law
and therefore can be treated in accordance with the "general principles of
international law" stipulated under the Article 4a. of the Law on Amend-
ments to the Criminal Code of BiH, and the "general principles of law rec-
ognized by civilized nations" prescribed by paragraph 2 of the Article 7 of
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the European Convention. Following the above reasons, the CC BiH can be
applied in this case. ...

138. Finally, when it comes to the application of the CC BiH, par-
ticularly a provision of the Article 172 (crimes against humanity) it should
be pointed to the decision of the European Court of Human Rights in case
no. 51552/10 (Boban Simsic against Bosnia and Herzegovina), which states
how bearing in mind the terrible, illegal nature of ... offenses which include
murder and torture of Bosniaks in the context of a widespread and system-
atic attack against the Bosniak civilians .... even a hasty response would im-
ply that the acts are risky containing a crime against humanity .... the rea-
sons due to which the appeal of convicted Boban Simsic was rejected as ob-
viously unfounded.

148. Similarly, the customary status of criminal responsibility for
crimes against humanity .... and individual responsibility for war crimes
committed in 1992 was confirmed by the Secretary General of the UN, the
International Law Commission, as well as the jurisprudence of the ICTY
and the International Criminal Tribunal for Rwanda (ICTR).

149. These institutions have established that criminal responsibility
for crimes against humanity ..... represent an imperative norm of interna-
tional law, i.e. ius cogens. Therefore, it seems indisputable that crimes
against humanity and war crimes against the civilian population in 1992
were part of international customary law. This conclusion was confirmed by
the Study on Customary International Humanitarian Law made by the Inter-
national Committee of the Red Cross. According to that Study "serious vio-
lations of international humanitarian law represent war crimes" (Rule 156),
"individuals are responsible for war crimes they commit" (Rule 151) and
"States must investigate war crimes allegedly committed by their nationals
or armed forces, or on their territory, and, if necessary, they must prosecute
the suspects. They must also investigate other war crimes within its juris-
diction and, if necessary, prosecute the suspects "(Rule 158).”

Therefore, this is the source from which the Court of BiH concluded
that an offense crimes against humanity (as contained in the Article 172 of
the CC BiH) was prescribed during the war in BiH. To highlight the legal
groundlessness of this conclusion it is necessary to analyze several claims
presented by the Court of BiH in the above quote. In this analysis, we shall
start with the statement that "the customary status of criminal responsibility
for crimes against humanity was confirmed by the Secretary General of the
UN, the International Law Commission, as well as the jurisprudence of the
ICTY and the International Criminal Tribunal for Rwanda (ICTR)."
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When presenting this claim the Court of BiH disregards the funda-
mental question important for this incrimination, and that is the question re-
garding the content of its being. Until the Rome Statute of the International
Criminal Court became effective crimes against humanity in its being did
not contain elements of a widespread and systematic attack against the ci-
vilian population and the knowledge of the perpetrator of that offense for the
existence of such an attack. How important these elements are can be ex-
plained by the fact that, for the purpose of explaining them, it was necessary
to determine the meaning of the notion attack directed against a civilian
population, which is finally done in the Elements of Crimes adopted pursu-
ant to the Article 9 of the Rome Statute, which (these elements) entered into
force on 9™ September 2002. When this is taken into account, it is obvious
that neither the Secretary General of the UN, nor the International Law
Commission or the Tribunal in The Hague and the International Criminal
Tribunal for Rwanda, could not determine nor they have determined, to use
the terminology of the Court, "the customary status of the criminal respon-
sibility for crimes against humanity. "When saying this, the Court of BiH
means that the aforementioned institutions have determined the customary
status of not only crimes against humanity, as incrimination, but the wide-
spread and systematic attack against civilian population also, and the
knowledge of the perpetrator of that offense for the existence of such an at-
tack, as elements contained within the being of this crime. However, such an
assertion is invalid, because the Court of BiH does not care about (and it
should have) the fact stating that it is not disputable that crimes against hu-
manity in its being did not contain the elements listed until the Rome Statute
of the International Criminal Court entered into force.

The following statement of the Court of BiH is the one according to
which crimes against humanity are "criminal acts according to the custom-
ary international law". This statement does not contain anything that is
originally created by the Court of BiH. Instead, at this point the Court of
BiH essentially repeats what is presented by the Hague Tribunal, in the
judgment of the Trial Chamber on 7" May 1997 in the case of the Prosecu-
tor vs. Dusko Tadic (paragraphs 622 and 623 of this judgment), as well as in
the decision of this Tribunal on interlocutory appeal in the same case (deci-
sion of 2" October 1995, paragraphs 138-142). Following the reasoning of
the Tribunal in the Hague, the Court of BiH makes the same mistake as the
Tribunal. Namely, by expressing its claim that crimes against humanity "are
crimes under customary international law" the Hague Tribunal in the men-
tioned decisions did not take into account the fact that a widespread and
systematic attack against civilians and the knowledge of the perpetrator of
the act for the existence of such an attack, did not exist as the elements of
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the being of this crime at the time when the Tribunal issued the mentioned
two decisions in the Tadic case, because these elements became part of the
being of this offense only after coming into force of the Rome Statute of the
International Criminal Court in 2002. In addition, referring to customary
practices very often, particularly by the Court of BiH, points to another
deficit of its decisions. In fact, as we have just seen the Court of BiH, in this
regard, in its judgment only asserted "... that the offenses for which the
defendant was found guilty represent crimes under customary international
law", but then failed to give any reasons on how that Court determined the
existence of customs whose application it pleaded in its judgment.
Regarding this, it should be recalled that the literature from the Anglo-
Saxon legal climate indicates that during examining whether there is a
certain custom it is necessary to determine the following:

. that the custom exists continuously for a long time;

. that it exists more by common agreement than the use of force;

. that it must be consistent to other customs;

. that it must contain a certainty;

. that it must be accepted as compulsory;

. to be of significant importance;

. it must be a reasonable custom.'?

NN R W

In considering the question that is the subject of this paper of
particular importance are the elements under 4 and 5. The first of them
shows that the custom must contain a certainty, while the next one says that
the custom should be adopted as compulsory. This is indicated because the
Court of BiH, and initally the Hague Tribunal, fail to deal with this incrimi-
nation in its decisions, in a manner that is certain, by identifying the ele-
ments of which the being of incrimination crimes against humanity has been
made before and after the entry into force of the Rome Statute of the Inter-
national Criminal Court. If having done so, they would have determined that
prior to the entry into force of the Rome Statute there was no international
legal practice (nor international legal rules) by which this incrimination in
its being contained a widespread and systematic attack against the civilian
population and the knowledge of the perpetrator of the acts for the existence
of such an attack. In the absence of such practices, specifying the elements
that are an indispensable part of certainty of customs, it is futile to continue
to explore whether such a practice was adopted as required. That will hap-
pen only after coming into force of the Rome Statute, and that statute is not

12 Mary Ann Glendon, Michael W. Gordon, Paolo G. Carozza: Comparative Legal Traditions, second
edition, St. Paull, Minn, 1999, p. 270
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international custom but international legal treaty as a source of interna-
tional law and, consequently, international criminal law. As a result, the ref-
erence of the Court of BiH to the decision of the European Court of Human
Rights in the case no. 51552/10 (Boban Simsic against Bosnia and Herze-
govina) is also groundless, since the Court in the aforesaid decision only
presents legally unfounded claim that this act during the last war in BiH in
the form prescribed in the Article 172 of the Criminal Code of BiH consti-
tuted a crime against humanity. The groundlessness of this claim lies in the
fact that this incrimination, in the form prescribed by the Criminal Code of
BiH, shall have risen only after the end of the war, first by adopting the
Rome Statute of the International Criminal Court, from which it is then
transferred to the Criminal Code of BiH. Therefore we cannot say that the
claim by the European Court of Human Rights in the same case is legally
founded. According to it the acts of the applicants, at the time when they
were committed, represented, as that Court arbitrarily claimed, "... an of-
fense defined with sufficient accessibility and foreseeability according to the
international law".

The statement of the Court of BiH, rather its reference to the Study
on Customary International Humanitarian Law made by the International
Committee of the Red Cross does not deserve any serious criticism. This is
due to the fact that the mentioned Court only cited the content of the rules
151, 156 and 158 from the above Study, and that content has nothing to do
with the essential issue we deal with in this paper, that is with the question
whether a widespread and systematic attack against the civilian population
and knowledge of the perpetrator for such an attack were the elements of
crimes against humanity during the war in BiH.

Finally, the referring of the Court of BiH to the principles of inter-
national law cannot withstand serious criticism. This is due to the fact that
legal principles, including the principles of international law, do not contain
any details nor can contain them. Namely, the nature of the legal principles
does not imply any detailing, and if it would, then the legal principles would
transform into legal norms. This is indicated since the determination of a
being of any crime is done primarily through detailing (by the detailed de-
scription of the elements of the being), not by legal principles, as otherwise
the principle of legality would be perturbed, precisely one element of that
principle called /ex certa. When this is taken into account, it is not surpris-
ing then that the Court of BiH nor the Hague Tribunal in their judgments,
could not have mentioned any specific legal principle from which it could
have been concluded that the widespread and systematic attack against the
civilian population and the knowledge of the perpetrator of such attack had
been the elements of crimes against humanity during the war in BiH. They
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could not have done so due to the fact that such a legal principle (with such
content) simply does not exist.

I1.2. Second-instance judgment of the Court of BiH
No. S1 1 K 003420 12 Krz 7 of 21* February 2013

This judgment of the Appellate Division of the Court of BiH (as the
second instance) has modified the first-instance judgment of 1% June, 2012,
in a way that the accused Ratko Dronjak was found guilty of the persecution
as a form of execution in which way he committed the criminal offense of
crimes against humanity under the Article 172 of the Criminal Code of BiH.
After that, by the second-instance verdict for that crime he was sentenced to
imprisonment for ten years, which is three years more severe punishment
than a prison sentence that was determined for him in the first-instance ver-
dict.

With regards to the topic we are dealing with, a discussion on this
second-instance judgment will not be long. The reason for this is to be
found in the fact that this judgment only confirmed all unconstitutional un-
derstandings of retroactive implementation of incrimination crimes against
humanity under the Article 172 of the Criminal Code of BiH, presented in
the first-instance judgment of 1 June 2012. This was done in a way that we
shall literally transmit below. So, the second-instance judgment of 21% Feb-
ruary 2013 in connection with an alleged widespread and systematic attack
directed against a civilian population says the following:

"37. The question of the existence of a widespread and systematic
attack directed against a civilian population in the territory of ARK has been
properly observed by the Trial Chamber within the general factual frame-
work, within the events which are tied to the implementation of the strategic
plan of the Bosnian Serbs, with the ultimate goal to create a separate Bos-
nian Serb state from which most of non-Serbs will be permanently re-
moved...”.

As we can see, it is again about the claims that are not argumented
nor supported by legally valid evidence. Namely, just like the first-instance
judgment from 1% June 2012, the second-instance judgment also lacks ar-
guments for the claim of the existence of the Strategic Plan of the Republic
of Srpska leadership, and the proofs of it. For example, there are no expla-
nations for the persons (by name, nor by their function) from the Republic
of Srpska leadership who, according to the Court of BiH, conceived such
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alleged plan, what part of the alleged plan was directed towards the area to
which those two judgments refer, etc. Instead, there are only sheer asser-
tions, based on which the conclusions are then made on the existence of the
alleged widespread and systematic attack of the Army and Police of the Re-
public of Srpska against the civilian non-Serb population.

Regarding the application of crimes against humanity under the Ar-
ticle 172 of the Criminal Code of BiH, the second-instance judgment states
the following:

"82. When it comes to crimes against humanity, the Appellate Divi-
son's conclusion is that the Trial Chamber properly applied the CC of BiH.

83. Namely, the Trial Chamber correctly pointed out that the dero-
gation from the principle of time constraints regarding the criminal law is
exactly the case in relation to crimes against humanity under the Article 172
of the CC of BiH where the Article 4a) of the CC BiH should be applied. In
fact, it is a criminal offense which, as such, was not prescribed by the crimi-
nal law that was in effect at the time of the offense (SFRY Criminal Code).
However, since we here talk about incrimination that includes violation of
international law, and these are the acts which have generated the essential
elements of the being of the crime against humanity under the Article 172,
paragraph (1) of the CC BiH, in which way the conditions from the Article
4a. CC BiH were met

84. The Trial Chamber gave detailed and thorough arguments which
showed that the crimes against humanity during the relevant period were
part of customary international law, which is evaluated as completely valid
and correct by the Appellate Division, and accepted in whole by this Cham-
ber.”

At the end of this section, having in mind that these attitudes have
already been criticized at the appropriate places in the paper, here we will
present some less known details. They are not related to the judgment only,
but also to one of the judges who participated in making it. Namely, the
quoted as well as other words in the second-instance judgment of 21% Feb-
ruary 2013, are written by a member of the Appeals Chamber, the judge
Mirko Bozovic (as judge rapporteur). In the biography of this judge, avail-
able on the website of the Court of BiH, among other things, it is said that
he was born in 1950 in Precani, Trnovo municipality, and that he was ap-
pointed a judge of the Municipal Court in Sarajevo, named then-Serbian
Sarajevo, on 3 0" October 1992, and that from August 1995 he also held the
position of the President of the Court for two terms. So, this man was a
judge of the Republic of Srpska during the war, which means that he was a
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judge in that, as he called it now "a separate state of Bosnian Serbs from
which, as the ultimate goal of the implementation of the strategic plan of the
Bosnian Serbs leadership ..." (leadership which, among other things, ap-
pointed him a judge, and then the President of the Court in then-Serbian Sa-
rajevo) "...most non-Serb will permanently be removed."

The foregoing can be observed not only with this judges, but also,
for example, the judge Ljubomir Kitic. Specifically, this judge was a mem-
ber of the Trial Chamber which rendered the first-instance judgment of 1%
June 2012, while as a single judge rendered a verdict number X-KR-10/928
of 19" July 2010. In the pronouncement of the judgment of 19™ July 2010,
inter alia, he states the following:

“...that the members of ARS and the Ministry of Internal Affairs of
the Republic of Srpska (MIA RS) conducted a widespread and systematic
attack against the Bosniak civilian population from the UN safe area of Sre-
brenica, the attack that was in accordance with state or organizational pol-
icy and aimed at the implementation of those policies...".

During the war in Bosnia the judge Ljubomir Kitic worked as a
judge of the Military Court in Bijeljina, that is the judge at one of the mili-
tary courts of the Republic of Srpska, about which later, as a judge of the
Court of BiH, says that its state and organizational policy" involved a wide-
spread and systematic attack against the Bosniak civilian population from
the UN safe area of Srebrenica."

We presented the above observations without any intention to offend
or belittle any of these judges. Simply, we wanted to reveal certain facts.
What we said should not be understood as if we were referring that these
judges, due to their belonging to a particular nation, should favour that na-
tion in their judgments. Such behavior would be unacceptable, because
every judge should judge only on the basis of facts and law.

II1. The decision of the Constitutional Court
of Bosnia and Herzegovina No. AP 3280/13 of 7" October 2014

When it comes to this decision of the Constitutional Court of Bosnia
and Herzegovina, we shall keep our exposure regarding it short. As in the
case of the second-instance judgment of the Court of BiH of 21% February
2013, the reason for this is to be found in the fact that the above mentioned
decision only confirmed all unconstitutional understandings of retroactive
implementation of the incrimination crimes against humanity under the Ar-



“[Tonurena”, 6p. 9, bama Jlyka, jun 2015. 163

ticle 172 of the Criminal Code of BiH, expressed in the previously analyzed
judgments of the Court of BiH. In the said decision the Constitutional Court
of BiH first refers to its decision no. AP 2789/08 of 28" March 2014, after
which it states:

"In the aforementioned decision, among other things, it is empha-
sized that the European Court in the decision Simsi¢ against Bosnia and
Herzegovina found irrelevant the fact that crimes against humanity had not
constituted a criminal offense under the national law during the war in the
period 1992-1995, considering the fact that these acts at the time of com-
mitment constituted a crime under the international law.

53. By putting the mentioned principles in connection with a specific
case, the Constitutional Court observes that the appellant for the actions de-
scribed in Sections I to I1I (1-4), based on a detailed analysis of the evidence
presented, was found guilty in the relevant period of the act of crimes
against humanity (by persecution) under the Article 172, paragraph 1, item
h) of CC of BiH. In fact, both Chambers of the Court of BiH accepted the
fact that a criminal act of war crime against humanity is a criminal offense
under the customary international law, and that it is regulated by the general
principles of international law provided by the provision of the Article 4a of
the Law on Amendments to the CC of BiH, whereby the Court of BiH was
referring to the practice of the European Court regarding the case Simsié
against Bosnia and Herzegovina in which the European Court had to discus
similar factual and legal issue. Based on everything aforementioned, the
Court of BiH concluded that the criminal act of crimes against humanity in
1992 constituted part of customary international law and that its legal for-
malization within the framework of national legislation through the CC of
BiH and the implementation of the said law in the circumstances of the pre-
sent case did not constitute a violation of the rights guaranteed by the Euro-
pean Convention. Thus, from the reasoning of the contested judgments it is
clear that the offense of war crimes against humanity represents an incrimi-
nation which includes a violation of international law, which is clearly and
thoroughly explained, and finally, which fully correspond with the jurispru-
dence of the European Court and the Constitutional Court in cases due to
which the identical legal issues were inititated. Therefore, the Constitutional
Court in the circumstances of the case does not see any reason to express a
different view in the present case, and, accordingly, the Constitutional Court
considers that the application of substantive law, in particular the CC of
BiH, in relation to a crime against humanity, was in line with guarantees
provided by the Article 6, paragraph 1 of the European Convention."
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Thus, the Constitutional Court of BiH, as it was first done by the
Court of BiH in this case, just brings unfounded and unproven assertions
whose essence comes down to the fact that crimes against humanity (Article
172 of the Criminal Code of BiH), " in 1992 represented part of customary
international law ", i.e. " that they are under the general principles of inter-
national law taken into account by the provision of the Article 4a of the Law
on Amendments to the CC of BiH". Unfortunately, this Court, as the highest
authority when it comes to appellate proceedings, misses the essence of the
problem. The question is not whether this incrimination was part of interna-
tional law, but whether it was in force during the war in BiH containing all
the elements of the being of that offense defined in the Article 172 of the
Criminal Code of BiH. In other words, one question is whether the incrimi-
nation crimes against humanity was part of international law. When an-
swering this question it cannot be denied that this incrimination is part of
that law, but not of the customary international law nor of some principle of
international law. Instead, it is part of international law, since it is prescribed
by the Nuremberg Tribunal Statute, the Statute of the International Military
Tribunal for the Far East and the Principles of International Criminal Law
adopted by the General Assembly of the United Nations, and these acts are
neither customs nor the principles of international law. However, none of
these international legal acts, nor the Statute of the Tribunal in the Hague, in
the being of this crime prescribed as its elements a widespread and system-
atic attack directed against a civilian population and knowledge of the per-
petrator of such an offense for such an attack. This is precisely the essence
of the problem we are dealing with in this paper. Therefore, the mentioned
elements became part of this incrimination in 2002, when the Rome Statute
of the International Criminal Court entered into force, which represents the
moment when this incrimination was essentially given different content in
terms of quality. That is why in such state of affairs we cannot, in legally
valid" manner, accuse and condemn individuals for the incrimination under
the Article 172 of the Criminal Code of BiH, when it and its being as de-
fined by that article simply did not exist at the time of the past war in BiH.

IV. Concluding remarks
In this part of the paper we shall focus our attention on an issue that

can be formulated in the following way: what is the legal tool to fight
against those who commited crimes against the civilian population in the

' From the aspect of achieving the principle of legality, and especially its element called lex certa.
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past war in BiH, considering that the previous exposure showed that it can-
not be considered incrimination crimes against humanity?

The answer to this question requires to remind on the Article 142 of
the Criminal Code of the Socialist Federal Republic of Yugoslavia (SFRY).
This article had already been noticed by the Court of BiH and the Constitu-
tional Court of BiH in, for example, decision number X-KRZ-05/04 of Au-
gust 7th 2007 of the Court of BiH, i.e. in the case no. AP 3620/07 of the
Constitutional court of BiH. Namely, both, the Court of BiH and the Con-
stitutional Court of BiH observed that "... one should not ignore the fact that
the criminal acts enumerated in the Article 172 of the Criminal Code of BiH
can be found in the law that was in force at the relevant time (Criminal
Code of SFRY), i.e. that the acts of the accusation were punishable under
the then applicable criminal law". Here we repeated the quote from the sec-
ond-instance verdict of the Court of BiH, number X-KRZ-05/04 of August
7th 2007 (para. 41 of the verdict). This is also stated by the Constitutional
Court of BiH in its decision regarding the appeal against the mentioned sec-
ond-instance verdict of the Court of BiH, when on p.6 of the decision of
April 14th 2010 in the case no. AP 3620/07 it says: "In this sense, the Ap-
pellate Division of the Court of BiH pointed to the fact that the acts enumer-
ated in the Article 172 of the Criminal Code of BiH were punishable under
the Criminal Code of SFRY, which was in force at the time of committing
the crime".

So, when, as in the case of the Court of BiH no. X-KRZ-05/04, by the
second-instance judgment of August 7th 2007 the defendant is found guilty
of participating in June 1992 "... in the group with more members of the
military and police armed with rifles ..... in the attack against the village
Kuka in the municipality of ViSegrad, arresting and the illegal imprisonment
of dozens of Bosniak civilians ..... ", then in that case there exists an
indiscriminate attack that affects the civilian population as a war crime
against civilians, and not the crime against humanity that was not
determined as a criminal offense at the specified time (June 1992). Or, when
in the case of the Court of BiH no. X-KR-08/549-2 of September 10th 2009,
the indictment charged the accused with having participated in the actions:
"... a) depriving another person of his life (murder), d) deportation or
forcible transfer of population, ) imprisonment or other severe deprivation
of physical liberty opposite to the fundamental rules of international law k)
other inhumane acts of a similar character, done intentionally so to cause
great suffering or serious physical or psychological injury or damage to
health", then these actions, if proven, are related to death (under item a),
displacement or relocation of population (under item d), unlawful
confinement (under item e), that is killings, torture, inhumane treatment or
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intimidation and terror conducted against the civilian population (under
paragraph k), as acts of war crimes committed against the civilian
population, and not a crime against humanity.

Therefore, if everything just quoted is a fact, and it is, then the ac-
tions of Prosecution of BiH and the Courts mentioned are troublesome be-
cause, despite all this, they do not accuse, and do not find the accused guilty
of the criminal offense of war crimes against civilians under the Article 142
of the SFRY Criminal Code, although these crimes exactly were prescribed
at the time such acts were being committed during the war in Bosnia, and
not incrimination crimes against humanity.

At the end of this paper we would like to point out that the proceed-
ing of the Court of BiH, which we discussed here, has already resulted in a
large number of judgments in which in legally invalid way, even the Re-
public of Srpska was judged and adjudicated for the mentioned incrimina-
tion, without being allowed to defend itself against such alleged accusa-
tions. All of this can ultimately lead to very serious consequences for the
Republic of Srpska, which go beyond the scope of criminal law and enter
the field of constitutional law. How? Well, simply by the fact that the forces
wishing the disappearance of the Republic of Srpska, which would like to
make this happen through the legal system (without getting their hands
dirty),"* shall extensively use the above judgments, as well as other judg-
ments made in the practice of the Court of BiH, Constitutional court of BiH
and the Hague Tribunal, in order to "prove" their opinion that the Republic
of Srpska should not continue to exist because in their view it is criminal
and as such cannot represent the constitutional structure of the state regula-
tion of any state.

That is why we wanted to prove in this paper that there is neither le-
gal nor moral ground for such claims, as well as that this should be fought
against and that it is worth of that fight.
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