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bpano Xayu Cmesuh

Crynenr I nuknyca ctyauja Ha [IpaBHoM daxyntery
VYuusepsutera y Mcrounom CapajeBy

[MUTABE CYBEPEHOCTHU BOCHE U XEPIIETOBMHE
C OB31MPOM HA OBJIAII'KREBLA BUCOKOT!
INPEJCTABHUKA

Aymop y pady epuiu ananuzy osrauiherba 6UCOKo2 npedCmagHuKd U tbe2o-
802 djenosarva, ¢ yumem 0a 002080pu Ha numarse oa au ce bocna u Xepyeeo-
BUHA MOJICE HA36aMU OPAICABOM, mj. 0a au je ona cyeepena. Cysepenocm Kao
K/BYUHO C80jCMBO Opoicaghe 61acmu jecme c80jCmeo Koje MOpa UMamiu c8axa
Oparcasa, OOHOCHO 2080pUMU O HecysepeHoj opacasu je contradictio in adiecto,
a ynpaso mo ykasyje Ha 6adcHOCH 08e meme.

Ipunuxom pasmamparea oge meme, KopuuiheHo je HeKoauko memood c
yumem 0a ce U3 pa3iuyumux yenoea caziedd 08aj npooiem, me 0d KOHAYAH
¢y0 o cyeepernocmu bBocue u Xepyezosune. Ilpgencmaeno, npumujeroen je no-
3UMUBHONPABHU MEMOO, KOJUM Ce AHATUZUPA]Y 00208apajyhu akmu, Hapouumo
Vemae bocue u Xepyecosume u Jlejmoncku Mupoguu cnopasym, duje je ouo
u cam Yemas, anu u oonyke Ycmasnoe cyoa buX, me oonyke sucoxoe npeo-
cmasnuka. [lame, aymop ce Kopucmu uCmopujckum Memooom Kaxko ou ce youuo
Paze60j yioee 8UCOKO2 NPeOCMAGHUKA Y NOCMOEJMOHCKOM NEpUoody, Kao u 102u-
KUM MemoooM, Koju je Heonxooan npunukom mymaversa Anexca 10 Onwmee
oxeupHoz cnopazyma o mupy y bocnu u Xepyeeosunu. Taxohe, kopuwhenu cy
U NOTUMUKOTOWKU MEMOO, 3apdd YKA3UBAILA HA HeepUKACHOC KOJY U3a3Usajy
NOMUMUYKY YUHUOYU, KAO U HOPMATUBHU MENOO, KOJUM YKA3YjeMO HA HeOCmEa-
pernocm Oejmonckux yuwvesa. Ceu memoou UMajy yus 0a UCNUMAjy npasHy u
Gpaxmuuxy cmpany nonodxicaja u 0jenosara sUCOKo2 npedCmasHuKd, 3apaod oa-
6arba KOHAYHO2 002060pPA HA 20pe NOMEHYMO NUMarse.

Ha oozcosapajyhum mjecmuma cy de lege ferenda uznoocenu cmasosu o my-
Mauery osnauthera 6UCOKo2 nPedCmAasHUKd, KOJU je HepujenKo epuiuo (hyHKyuje
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Opoicasue eracmu, me Ha maj mavur cyoopouHupao cebu opocaste opeare. Ay-
Mop HA Kpajy 3aKmydyje 0d je Yioea 8UCOK02 NPeOCMAGHUKA BPEMEHOM 0C1abud,
me da Bocua u Xepyecosuna uma npuiuxy 0a nocmaue opicasa y nyHom ooumy,
a ocmeapere moe yusnd je mozyhe camo b6e3 yueuha mehynapoonux uunuiaya.

Kibyune pujeun: bocna u XepuerosuHa, Bucoku npeacraBuuk; [lejToHCKH
mupoBHH criopasyMm; CysepeHocT; YcraB bochHe w
XepLeroBuHe.

1. Y3POLU PACITIPABA O CYBEPEHOCTU BOCHE 1
XEPHEI'OBUHE

Bbocna u Xepuerosuna (buX) nHacraje kpajem 1995. ronune xao pesynrar
YCIIjeIIHO OKOHYaHMX MUPOBHHX IIPEroBopa Boh)eHnX 300T paTa Ha HeHOj J1a-
HaIk0] Teputoprju. MelyTuM, HEpHjTKO ce y MIPaBHO] INTEPATypPH HCTHYE
na buX Huje mpxasa, Tj. Herupa ce meH cyBepeHuTeT. CyBepeHOCT mpe-
CTaBJha OOMIBEXK]je, OJJHOCHO CBOjCTBO JIP’KaBHE BIIACTH KOj€ TOIpa3yMHjeBa
Jla je ApyKaBHA BIIACT HAjBHINA Y OJHOCHO] JIPYKaBH, Tj. Jia je BOJbA T€ Bia-
ctu BpxoBHA. OOMYHO C€ TOBOPH O YHYTPAIIEHEM, CIIOJbHOM U CHHTETHYKOM
eJIEMEHTY CyBEPEHOCTH, Tj. O HagMOhH Jp>kaBHE BIACTH y OJHOCY Ha JIpyre
BJIACTH HA TEPUTOPHjU JprKaBe, HEHO] HE3aBHCHOCTH O IPYTHX JIp)KaBa, U
MPaBHO] HEOTPAHUUYCHOCTH KOja MPOM3TIA3H U3 MPETXOIHA JBa eJeMeHTa.

IIIto ce Tnue bocHe u XepleroBuHe, MUTambE CYBEPEHOCTH CE PacpaBiba
u3 Buiie pasiora. [IpBo, roBopu ce o Tome jia je bocHa u XepiieroBuHa KoH-
(henepanyja, yauja wim gabara 3ajeHuIA ApkaBa; J[pyro, mprcycTBo crpa-
HUX cyauja y YeraBHOM cyny buX nojequne ayrope HaBOAM J1a peIaTUBU3Y]Y
cyBeperoct buX;? Tpehe, Anekc X Omirer OKBUPHOT CIiopasyma 0 MUPY Y
Bocuu n Xepuerounu npesula mocTojame MEAnjaTtopa, IITo je TUTambe Koje
hemo HacTojaTy pactpaBuTH. YnpaBo 300T MpuUCycTBa jeHor MehyHapomHor
(hakTOpa — BUCOKOT TPEJICTABHUKA, KOJU j& HEPH]ETKO MPEy3UMao Ha ceOe Bp-
IS MOCIIOBA JP)KaBHE BIACTH, TC HA Ta] HAYMH CYOOPJMHHPAO, OJHOCHO
noapeao cedu MHCTUTYIMje bocHe 1 XeplieroBuHe, Te opraHe CHTHUTETa,
buX je y 3HaTHO] Mjepu orpaHHYeHA. Y JIUTEpaTypH ayTOpH HCTHUY Ja je
BbuX crosba cyBepeHa, anu Aa je YHYTpalllbi CYBEPEHUTET 00eCHaKEeH 300T
BHCOKOT TIpe/cTaBHrKa.> Y CBaKOM CIly4ajy, HeCyMIbHBO je 1a bocHa n Xep-

! P. Mapkosuh, Yemasno npaso, beorpan 2016, 154—155.

2 C. Kapan, ,YcraBHu cyq bocHe m XepueroBuHe — Off ycTaBOOpaHHTEha [0

ycraBotBopua“, [oduwrmax @akyrimema npaguux Hayka Yrueepzumema Aneupown 2016,
108-114. ,,HeyoOu4ajeHo je y KoMIIapaTHBHOj YCTaBHOCTH JIa HajBHIIH CYJI jeTHE 3eMJbE Ma
CyaHje CTpaHe JpKaB/baHe M JIa je OKOHYAE TE MPaKCe HY)KHO Ca CTAHOBHINTA J[P)KaBHOT
CyBEpEHHUTETa U JIEMOKPATCKUX Hadena.”

3 Dok je vanjski suverenitet izri¢ito normiran i... u osnovi, saéuvan, to je unutra$nji
suverenitet obesnazen.“ — E. Sardevi¢, , Karakteriziranje dejtonskog ustavnog modela — O
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LIETOBUHA NPEJCTABIbA Sui generis OpKaBy, LITO MOjeIUHE ayTOPe HABOAM 12
je He kBanm(uKyjy Kao ApKaBy, mTo he y HacTaBKy, Ha oarorapajyhum mje-
cTrMa, Oouty m3HeceHo. [lpu onjenn na mu je buX cysepena, Hapouuto hemo
“MaTy Ha yMY JIBHje YdmbeHuIle: 1) murame npuctanka buX Ha mocrojame
BHCOKOT TIPEACTaBHUKA ca Ae(PUHUCAHNM OBJIAIThebMa, U 2) HEIPEITU3HOCT
Amnexca X, TITO je OTBOPUIIO ITyT €KCTEH3UBHUM TyMadeHmhMa.

2. IIOJIOKAJ BUCOKOI' ITPEJCTABHHUKA

Kanuenapuja Bucoxor npencrasuka (ennt. Office of High Representative)
je MehyHapoiHa WHCTUTYIMja OATOBOPHA 32 HaAIVIeame CripoBolema 1u-
BUJIHUX acrpekara J[ejTOHCKOr MUPOBHOT criopa3zyma ca HaJIallleHOM YIIo-
rOM IoMarada, OJIHOCHO TIocpeAHrKa Mel)y Hapoauma u BinactiuMa y bocHu u
XepueroBunu. Bucoku npencrasuuk 3a bocuy u Xepuerosuny (enrn. High
Representative for Bosnia and Herzegovina) BpxoBHH je Tymau AHekca X
HejroHckor mMupoBHOTr criopasyma.! OH Haariena HUBHIHO CIIPOBOhEHE
JlejToHCKOT MUPOBHOT CIIOpazyMa M TpelcTaBiba MelyHapoaHy 3ajemHu-
ny y bocau u Xepuerosunu nmyrem Opranuzanyje YjequmbeHNX HalMja, a
01O je u criennjaiHy peacTaBHUK EBporicke yHuje. Y nomieny nojacka Ha
MOJIOKAj, IMEHOBamke BUCOKOT mpencTaBHUKA Mpeaiaxke YIpaBHU 000D
Cagjera 3a cnpoBolere Mupa, a norBphyje Casjer 6e30jennoctu Opranu-
3anuje YjenumeHNX Halluja.

2.1. ITonoxaj npema Anekcy X

Bucoku npeacTaBHUK je MHCTUTYIIM]a KOja HHj€ yCTaBHA, Tj. caM YCTaB
Bocue u XepreropuHe He TOBOPY HHINTA O HeMy, Beh je Beros monoxaj,
1 TO KopunthemeM MHOTHX HEjaCHUX M3pa3a, peryircad AHEKCOM X KOju
HocH Ha3uB CriopasyMm O HUBHIIHO] MMIUIEMEHTALMju MUPOBHOT criopasy-
Ma (Agreement on civilian implementation of the Peace Settlement).” OBaj
aHEKC Ce CacTOj! OJf IIECT WIAHOBA.

jednom neuspje$nom ustavnom eksperimentu®, Pravni zapisi 1/2010, Beograd 2010, 54.
V3 Tora mpousniasu Te3a 0 BHCOKOM IIPE/ICTAaBHHKY Ka0 BPXOBHOM CyBepeHy M Moryhem
ycraBotBopuy. /bid., 55.

4V ynany 5 Anekca X Onmirer OKBUPHOT criopasyma o Mupy y bocHu u XepreroBunu
ce HaBOJHM: ,,BHCOKM IpEeACTaBHUK je KOHAYHN OpPTaH Ha TEPEHy BE3aHO 3a TyMadibe OBOT
CropazymMa O MMIUIEMEHTAINjH MUPOBHOT pjeniera‘, ajll TO He 3Ha9H FHETOBY alCoNTyT-
Hy ci1o6o1y ajenoBama. ,,OBnantheme 3a TyMademe ce He MOXe CXBAaTUTH Kao HEOTPaHH-
yeHa Biact (carte blanche)...” — T. banuunr (Banning), ”The ‘Bonn powers’ of the High
Representative in Bosnia Herzegovina: Tracing a Legal Figment®, Goettingen Journal of
International Law 2/2014, 265.

3 ,,Dejtonski sporazum polazi od drzave koja je prema vani suverena, medutim, sporazumom
se suspendira suverenitet njenih organa u korist ovlas¢anja Visokog predstavnika... Prema vani
proklamiran suverenitet neutraliziran je gubitkom unutrasnjeg suvereniteta® — E. Saréevic, 66.
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Beh y nmpBoMm unany ce yodaBa HENPENM3HOCT, jep C€ UCTHYE CarllaCHOCT
CTpaHa IOBOJ] MpUMjeHe IMBIITHUX actipekara Criopasyma koja he oOyxBara-
TH ,,IIIAPOK JINjalla30H aKTUBHOCTU — wide range of activities. Hexe on Thx
aKTUBHOCTH CYy W HaBelleHe exempli causa, Kao 1ITO je yHanpujeheme mommro-
Bamba JBYJICKHUX TIPaBa, IITO je YIPABO BHCOKH MPEICTABHUK KPIIHO, & O YeMy
he xacauje OuTH prjedn. Y IpyroM CTaBy UCTOT HWiIaHa HABOIM CE Ja ,,CTPaHe
3aXTHjeBajy IMCHOBAHE BUCOKOT TIPEICTABHHUKA, TIITO j€ jeHA O BAYKHUX OJI-
penada mpu pazmarpamy oBe TeMe U3 cibeneher pasiora. Jla oBa onpenda Huje
canpxana y Cnopasymy, buX ce He Ou MOIIIa Ha3BaTH IPYKABOM, jep HUje TIPH-
cTajia Ha OBy MHCTUTYIIH]Y,® Beh Ou Ouiia mpOTEKTOpaT WITH HEIITO JAPYTo, ajlu
JpKaBoM ce He Ou Morta o3HaunTu. C ipyre cTpaHe, TO He 3Ha9M ayTOMATCKU
Jia BUCOKH TIPEIICTABHUK HE JIOBOJIM y TIMTamkhe CyBepeHoCT biX, jep je mmpoko
TYMadro CBOja oBJamhema, Te Ipey3uMao paImke Ha KOje CTpaHKe 3aCUTypHO
HUCY Tpuctaie. Yinan 3 ce omHocH Ha 0co0Jbe, NTOK je YSTBPTH WIAaH Be3aH
3a capajimby ca BUCOKHM MPEICTABHUKOM. Y YETBPTOM WiaHy ce HaBojau ja he
»CTpaHe y MOTIMyHOCTH capaljiBaTy ca BUCOKMM TIPEACTABHUKOM M FErOBUM/
HBeHNM 0co0speM*. To je, unHu ce, 3a oprane buX 3Haumiio camo morBphuBame
OJTKe BHCOKOT TPECTAaBHMKA, Y CMUCITY FeTOBE HapeIoe 1a je 3aKOH IPHUBpPE-
MeH ,,CBE JIOK ra He YCBOJU y FICTOM OOJIMKY, 0€3 M3MjeHa M JIOIyHa U 0e3 J0-
JATHUX ycioBa“ HamiexkHu opran buX, Penmyonmke Cpricke i @buX. Iletn
unad AHekca X ucTH4e OBaherne BUCOKOT MTPEICTaBHIKA Y CMUCITY Jia j€ OH
KOHAYHH ayTOPHUTET (final authority) MPIITAKOM TyMadeha TOM CIIOpa3yMa, TOK
je IIECTH YJIaH Be3aH 3a CTyMame Ha CHAry UCTOT criopasyma.’

[Ipema unany 2 Anekca X Omnuiter OKBUPHOT Criopasyma o Mupy y bocHu
1 XepLeroBuH BUCOKHM NPEJICTaBHHUK MMa cibezieha opnanthema: (1) Hanre-
Jlambe cripoBolera JlejToHCKOT MUPOBHOT criopazyma; (2) OnpikaBame ,, THjec-
HUX KOHTakaTa* ca CTpaHkama pajy POMOBHUCAHA HBUXOBOT MOTITYHOT MTPH-
JprKaBamba UBUIHUX aclieKara MEPOBHOT pjelieha U MPOMOBHCAA BUCOKOT
CTeneHa capajibe u3Mel)y BUX U areHiuja Koje YUeCTBYjy y TOM acleKTy;
(3) Koopaunanuja akTHBHOCTH LIMBUJIHKX OpraHu3anuja u arenuuja y bocan
U XepleropuHu ¢ muibeM obe3djeherma eduracHor MmpoBoherma HUBHIHUX
acriekata MUPOBHOT pjeliera. BiUcoku npeacTaBHUK Mopa J1a MOLITYje HH-
XOBY ayTOHOMH]Y YHyTap MHojpydja omnepaiuja, najyhu uM, ako je morped-

¢ To MOYKEMO YIOPEUTH Ca JIAHAIIMM KOHTHHEHTAITHUM HHTErpaluja, jep 1 y THM CIIy-
YajeBHMa JIp>kaBa IPUCTaje Ha BIIacT Koja he moHocuTH o6aBe3yjyhe omyke, alii TO YHHH 110
CBOjOj CYBEpEHOj BOJBH. Y TOM CMUCIY, NeTajbHuje Bua. P. Mapkosuh, 154.

7 Jemau o1 TeMeJbHHUX MPHMHIIMIIA TIPaBa YOIILITE jecte Hauello Pacta sunt servanda, xoju
nojpasymMujeBa odaBe3y cTpaHaka jia Oy/ly IPHBPIKEHE OUyBatby yroBOpa, OHOCHO YTOBOPH
ce MOopajy IOIITOBAaTH U TyMa4WTH HCIIPABHO. ,,YTOBOP ce€ MOpa JOOpPOHAMjepHO TYMauuTH
npeMa yoOudyajeHOM CMHUCITY KOjH ce Mopa JaTH M3pa3uMa y yroBOpY Y FBHXOBOM KOHTEKCTY
Uy CBjeTIIy EBEroBOI' IpeIMeTa U HBeroBor nuiba.” — Buj. wian 31 Beuke koHBeHIHje O yro-
BOpPHOM IpaBy 13 1969. ronuse.
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HO, orre cMjeprutie. O MUBIITHUX OpraHr3alifja U areHIyja ce Tpaxu Jaa
MOMOTHY BHCOKOM Tpe/icTaBHUKY MPH W3BPIIaBahy HErOBUX HAICKHOCTH
JTABaF-EM CBHX ITOJ[aTaKa PeJICBAHTHHX 32 BUXOB paj y bocHu u Xepiieropu-
HY; (4) OnakimiaBa pemaBame OMTI0 KaKBUX TOTemKoha koje HacTaHy y BE3H
ca cripoBol)ereM UBUITHOT pjellierha, ako BUCOKH TipeicTaBHUK MTPOCYIH 1a
je motpebHo; (5) Yuemihe y cactannyma opraHdzaiiija JI0HaTopa, HAPOUUTO
y mUTamkuMa 00HOBe U narpaame; (6) I[lepnognyno n3Bjemrasa YjenumeHe
Harmje, EBponcky yamjy, CA/l, Pycky ®@eneparyjy u apyre 3anHTEpecoBa-
He cTpaHke® U opraHu3aiije o HarpeTKy MPoBolera MUPOBHOT CIIOpa3yma y
BE3W ca 3aJaluMa MmocTaB/beHIuM y oBoM Criopasymy; (7) Haje cMepHuie u
npuma u3BemTaje o1 Komecapa MeljyHapomHUX OmepaTHBHUAX TTOJUIIH]CKAX
cHara, ocHOBaHHX AHekcoM 11 OmmTer OKBHPHOT CIIopasyma.

V¥ camom Anekcy X Omnuter OKBUpHOT criopasyma o Mupy 3a bocny u
XepleroBuHy ce Hajla3e MHOTE oJipe10oe Koje ¢y HeoapeleHe, Tj. BUIlIe3Hau-
He. 300r Tora Moryha cy pasnnunTa TymMauema OAHOCHHX ofpenada, ma ce
NOCTaBJba MHUTAKE KO OrpaHuyuaBa MelyHapoJHy 3ajefHUIy, OJIMYCHY Y
BHCOKOM TIPE/ICTABHUKY MPHIMKOM TyMauema THUX ojipenada. 300r THX He-
JocTaraka Cy BHCOKH MPEICTaBHUIM MPETBOPHIM AHEKC X Yy HOApydje Yy
KoMe cJ1000JJHO, HUUYUM OTpaHHueHH, IUPoKo TymMauehu oapenode JlejTon-
CKOT' CIIopa3zyma, caMu cedu ,,J10/1jesbyjy* oBnamihiemna, ra je Tako omoryhex
,,IyOOK Mel)yHapoIH! HHTEPBEHITHOHM3aM ™’ y TUTaba Koja Cy HaJIC)KHOCT
unctutynuja buX. Mehytum u pujeTke jacHe oapende, BUCOKH MPEICTaB-
HHUK TyMa4d CaMOBOJbHO, Ha mTeTy buX kao apxkase, y3ypnupajyhu meHy
JpKaBHOCT. Y ujaHy 5 Anekca X HaBOJM c€ HENPHXBATJbUBO M HEYyOoOu-
YajeHo pjeiiewe,'’ mpema kojeM je BHUCOKM mpeicTaBHUK BPXOBHU Tymad
moe criopa3yma (a He nujenor JlejToHckor criopasdyma),'’ y3 HamomeHy Ja

$ Jenua o crpana je CP JyrocnaBuja, a ¥eH NpaBHU cibeaOeHuK, PemyOnuka Cpowuja,
HHUje HUKaJga A0OMIa TakaB M3BjEIITAj, IITO je MOKa3aTesb HEaJeKBATHOT IOCT/EjTOHCKOT
noHarama Mel)yHapoaux akrepa.

K. Irajuep (Steiner), H. Anemosuh, Ustav Bosne I Hercegovine — Komentar, Fondacija
,Konrad Adenauer®, Sarajevo 2010, 726.

10 K. Cran (Stahn), “International Territorial Administration in the former Yugoslavia:
Origins, Developments and Challenges ahead®, Zeitschrift fiir auslindisches dffentliches
Recht und Vélkerrecht (ZaoRV), Heidelberg 2001, 109. ,Komuuuna opnamihema koja je
JofieJhbeHa BUCOKOM MpeACTaBHUKY y [lejTOHYy je mpuinuHO HeyoOuuajena. [lo mpaBuiy,
opnamheme 3a Tymauerme MelyHapoJHOT yroBopa MpHIaga YrOBOPHHM CTpaHama, WK
CYIICKOM WJIH apOUTPasKHOM THjeNy Koje HMeHYjy cTpane.” bosbe pjemiewme 6u Oumo na je y
JlejTOHCKH criopa3yM YHECEHO pjelieike mpeMa KojeM Ou Tymad AHekca Ouo apOUTpaskHH
Cy Kojer OM MMEHOBAJIe CTpaHe MOTIHCHHMIIE.

'Y OmreM OKpUBHOM criopasymy o mupy y buX y ToMm umany ce HaBoau: ,,BUCOKH
MPEICTABHUK je KOHAUYHH OpraH MPUWIMKOM TyMadema OBOT (this) Cropasyma O LHBHIIHOJ
uMIUIeMeHTanuju (kao aujena) MuposHor Cropasyma.” Ympkoc ToMe, Hemanu Opoja
ayTopa uctude cynportHo: Bui. J. Bonk (Woelk), “The constitutional transition of Bosnia
and Herzegovina between nationalism and european conditionality”, Twenty years
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je HepujeTko Tymaduno u rujenu Cropa3yM, jep Kako 00jaCHUTH HEroBO ca-
MOJIIOZINj€JbEHO ,,lIPaBO™ 1a ,,cyncTuTyuire oprane buX y cBum chepama
npaBHe BiacTH. [IpeMa MHUIUBbEHY HEKUX ayTopa, BUCOKHU MPEIICTABHUK
je ,,IoCIbeIiba YCTaBHOIIPaBHA MHCTAHIIA 3a TyMadmhe criopasyma‘.'>? Muc-
JIMMO JIa Cy TyMaderha M 3aKJbYUIl OBUX ayTopa KOjU UCTUYY OMHHUIIOTCHT-
HOCT BUCOKOT npejicTaBHKKA arlcoyTHO HeTauHa, IPaBHO HEyTeMeJbeHa, a
u OecMHCIIeHa, jep je je3dKH, IIJBHO, a U JIOTHYKH JaCHO Ha IITa Ce OJJHO-
cu wnal 5 Criopazyma o IIMBHITHOj UMIUIEMEHTaIju. Takohe, 1a je BUCOKH
npe/ICTaBHUK TyMad JIejTOHCKOT MUPOBHOT Criopa3yma caJipikaj uiaHa 5 He
O0u 6mo HaBencH y AHekcy X. HakoH cBakor momarka (aHekca, cropasyma)
HaJla3e ce MOTIHUCH CTPaHa, IITO 3HAYH JIa CY CBE TO MOCEOHU CIOPa3yMH,
amu OXP, To TymMauu Ha IPYTH HAYWH.

2.2. CasjeT 3a IMIUIEMEHTAIH]y MUpPa

Haxkon miro je mornucan [lejToHcku MUpOBHU criopasyM, y JIoHIIOHY je
nerieMOpa 1995. ronune onpkana KondepeHiuja o UMIUIEMEHTAI]H MUPA,
YHjU je Wb OMO Jia ,,Mo0mIHIle Mel)yHapoIHy 3ajeqHuIy, Te TPYKH O/~
pluKy npoBohemy /lejToHCKOr MUPOBHOTI criopasyMa. Tako je ycrnocTaBibeH
Capjer 3a mMmIuieMeHTanujy (crnpoBoleme) mupa (Peace Implementation
Council), koju je y TOCTKOH(IIMKTHUM TOIMHAMA OI[jeHhbUBA0 CTCIICH UMILIC-
MEHTAaI[1je MUPOBHOT cIiopa3dyma Kpo3 jiekiapanuje. Casjer ce cactoju o 55
3eMalba Koje Ha Pa3InunTe HaulHE ,,[IPYKajy MOAPIIKY " MUPOBHOM IMPOLECY,
a Ta MOJpIIKA je, ucriocraBuhe ce, 3HAUWIIA jayare HaJUIC)KHOCTU BUCOKOT
npercTaBHUKa paheHa leroBUM eKCTeH3UBHUM TyMauemheM Anekca X. Cto-
ra, ynpaBo ce OBaj caBjeT MOXKE OKapaKTeprcaTu Kao ,,KpUBaI[ * 32 W3BOPHO
U3MHjCHCHY, N3BOPHO HEIMO3HATY, YJOTY BHUCOKOT MPEACTaBHUKA, Ca aKICH-
ToM Ha boncky xondepenuujy u3 1997. ronune. [losehasajyhu opnaurhema
BHCOKOM IIPEJICTaBHUKY, JijesioBameM CaBjera je CBe BHUIIE J0BO)EHA y MH-
Tame cyBepeHocT bocHe m Xeprerosune. Ha JloHnoHCko] KoH(pepeHIUjU
je ycmnocTaBibeH u YrpaBHu onoop (Steering Board) Casjera, xoju (hyHK-
MOHMIIIE Kao M3BpIIHK opraH Casjera, U TO MOJ MIPE/CjeaBabeM BUCOKOT
npezacraBHuka. [locnuje JIoH0HCKe, OPIKaBHO je joul miecT KoH(pepeHIHja,

after Dayton. The Constitutional Transition of Bosnia and Herzegovina (eds. Ludovica
Benedizione, Valentina Rita Scotti), LUISS University Press — Pola Srl, Rome 2016, 35.
(,,Konaunm ayropureT y TymMauemy JlejToHCKOT MUPOBHOT criopa3yma (final authority for the
interpretation of the DPA) n koopAWHAIMjU IUBWIHKUX acrekarta ucror jecte KaHmenapuja
BHCOKOI' IIpe/cTaBHHKAa Mel)yHaponHe 3ajefiHMIe, Koja je ycrocraBibeHa AHekcoM 10
JIMC-a.”) R. Neskovi¢, Nedovrsena drzava — politicki sistem Bosne i Hercegovine,
Sarajevo 2013, 229. 1. 3am (Zaum), The Sovereignty Paradox — The Norms and Politics of
International Statebuilding, Oxford University Press, New York 2007, 83.

12E. Sagevi¢, “Verfassunggebung und , konstitutives Volk: Bosnien-Herzegowina zwischen
Natur und Rechtszustand*, Jahrbuch des dffentlichen Rechts, tom 50, Miinchen 2001, 508.
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C IIMJBbEM JIa Ce pa3MOpTH Hampesak y umiuieMentanuju Criopasyma, Te Jie-
¢uanmry mbeBr PIC-a 3a mpencrojehn nepuoa. Hajnpuje y jyny 1996. kon-
(hepennmja je onpxana y dupenmm, a 3atuM y aeuemoOpy 1996. moHoBo y
Jlonnony, y netiemopy 1997. y bony, nenem0pa 1998. cacranax je onpkat y
Manpuny, Te maja 2000. u ¢pebpyapa 2007 y bpuceny.

2.3. boncka opnanthema BUCOKOT TTPEICTaBHIKA

BoHcka koH(epeHIyja, Ha K0joj je 3acjenao CaBjeT 3a UMILUICMEHTAIIH]Y
Mupa, onpkana je 9. u 10. neriemOpa 1997. ronune. Y pe3umMey 3akibydka ce
HAaBOJM JIa je pa3MaTpaH Hampegak y uMmiuieMeHTanuju Onmrer OKBUPHOT
criopasyma 0 Mupy 3a bocHy u XepLeroBuHy U BErOBUX aHEKCa, Yy OJHO-
cy Ha nperxonHe Kondepenuuje. Taxole ,,CaBjeT je moTBpAMIO aa Hema
antepHaTtuBe 32 MUPOBHHU CIIOPa3yM KOjH je TeMeJb NOJIUTHUKOT U EKOHOM-
cKor pa3Boja bocHe u XepueroBuHe, meHa JBa MyATHETHHYKA CHTUTETA U
TpPHU KOHCTUTYTHBHA Hapoza (3ajenHo ca Ocrannma), U TeMeJb OJPKHBOT
mupa y umjenoj peruju.”> Ha Bume mjecra y 3akibyuky Casjera 3a UM-
wieMeHTanujy mupa y buX ce moxe yountn cibeneha peuenuna: ,,Bucokn
npencraBHuk he npeayseru oarosapajyhe mjepe”. OBa HenpenusHa Gopmy-
Jauyja je Ouna HajaBa 3a 33AMParbe BHCOKOT MPEICTABHUKA Y CYBEPEHOCT
Bochue u Xepuerosune, koja he OuTH KacHuje peaar3oBaHa OPOjHUM ,,0/r0-
BapajyhuM Mjepama‘ BUCOKOT npeacTaBHUKA. Mnak, 3akibydak mpoTHBpje-
4yu cam cebwu, ra ce HaBoau u Jia Casjer Hehie Tonepucaru ,,0M10 KakBe T0-
KyIllaje Jia ce TIOTKOMa CyBEPEHUTET U TEPUTOPHUjaIHu UHTerpuTeT bocHe n
Xepruerosune“.'* Y moraspy XI, Mo HA3HBOM BHCOKH MTPEJCTABHUK, CE Y
npBOM cTaBy HaBoaH aa CaBjer ,,I0XBajbyje HAIlOPEe BUCOKOT MPEACTaBHUKA
Y BeTrOBOT 0C00Jba Ha Pajly Ha UMILIEeMEHTarju MUpPOBHOT criopasyMa‘, Te
Cce yKa3yje Ha HhEeroBy 3Ha4ajHy YJIOTY y OCUTYpamy yClIoBa 33 CaMOOIPIKH-
Bu mup y buX. Cama Jleknapauuja Hije npaBHHU, Beh MOIUTUYKK aKT, WITO
3HaYH Jla HUje mpaBHO oOaBe3yjyha, anu je y ciyuajy bocue u Xepierosu-
HE, HAKAJIOCT, OJIUTHKA Ha/IBJIaala mpaso.

VY craBy 2 cy u3puuuTo HabOpojaHa opnamhema Brucokor npeacraBHu-
Ka, Io3Hara kao ,,00Hcka oBnamthema. [Ipuje Habpojanux opnamhema ce
Kaxe na ,,CaBjeT mo3npaBiba HaMjepy Bucokor mpencTaBHAKA J1a HCKOPH-
CTH CBOja Kpajima oBinamthema’ y Be3nu ca MHTepnperanijoM AHekca X, €
IIMJbEM OJIAKIIIarha paspjelicha Temkoha myTeMm ,,JoHomema 006aBe3yjyhux

3 http://www.ohr.int/?p=>54138&print=pdf ,12. jyn 2017.

14 Pesume 3akspyuka, Tauka 7. [TocraBiba Ce MUTambE Kako, ako HE Ko MOTKONABaHE
CYBEpEHHUTETa, OKAPAKTEPUCATH MH]jEIIAhe HEKOI HEAPIKAaBHOI OpraHa y MUTamba Koja ce
THYY UCKJbYYHBO JIP’KaBHE BJIACTH — JIOHOLIEIHE 3aKOHa, HapelMBarbe JAPIKABHOM MapiiaMEHTy
na ycaja onpehene omnyke 6e3 moryhHoCTH M3MjeHe (MaKo BUCOKHU MPEACTABHUK HEMa HH
[PaBO 3aKOHOJABHE WHUIMjATUBE), U3PHULIAbA CAHKIIN]a [I0jeJMHIIUMA | CII.
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OJUTyKa, KaJl OH cMarpa 3a HeonxoaHo . Ta ,,kpajma oBnanrhema’ BUCOKOT
MpeJCTaBHAUKA TIoApasyMujeBajy aa oH: (1) ompelhyje mjecto u Bpujeme 3a-
cjenama 3ajeITHIYKUX HHCTUTYIM]a U TIpefcjenaBa uM; (2) J0HOCH IIPUBpe-
MeHe Mjepe kajga CTpaHke He MOTy MTOCTHNYM JIOTOBOP, KOje OCTajy Ha CHa3u
cBe 1ok [Ipencjenanmtso nian CaBjeT MUHHUCTapa y cKiiagy ca MupoBHUM
CIopa3yMoOM HE JIOHECY OIUTYKY 110 TOM muTamy;'® (3) moHocHu apyre mjepe
Kako OM 00e30Hjearo MMIUIEMEHTANN]y MUpa Kpo3 bocHy u XepIrieropuny
U BbeHE eHTUTETEe, U (DyHKIIMOHUCAhE 3ajeTHNIKIUX HHCTUTYIHja. Te Mjepe
YKJbYUyjy aKkilije MPOTHUB jaBHUX CIYXKOeHHKa WK (PyHKIIMOHEpa KOjU HE
MIPHUCYCTBY]Y CjeHHIIaMa Oe3 OIIpaBIaHOT Pa3iora, WM OHHX JIHIIA 32 KOje
BUCOKH TIPEJICTABHUK CMaTpa Ja KpIlie 3aKOHCKe 00aBe3e npeyszere MUupoB-
HUM CIIOPa3yMOM WJIM YCJIIOBHMA HETOBOT CIIPOBONeHbA.

Crora, YuHHM Cce Ja BUCOKH MPEJCTaBHUK MOCTaje MpaBu cyBepeH bocHe
u Xepueroune.'® YumbeHHIIA je J1a je MOJUTHYKO-eTHUYKA cuTyanuja y bo-
CHHM M XepLEroBUHU U3y3€THO CIIOXKEHa, Te Ja je HeeuKkacHoCT JoMahnx
opraHa Ouja W3BjecHa, alli HU TO HE ONpaBIaBa BUCOKOI' MpPEACTaBHHUKA
KOjU ce MOHAIA0 Kao yCTAaBOTBOpaAll, 3aKoHojaBall u cyauja. Crora cyBepe-
Hoct buX Ou Ouna HeTakHyTa J1a OOHCKUX OBalIiewma HUje Onio, HEero Ja
Ce 0CTaJIo Jia MEMjaTOPCKOj YJIO3U BUCOKOT MPEJICTABHUKA U YIOTPEeOU Jin-
IJIOMATCKHUX cpezcTaBa 0e3 yimrama y npaBo buX.!” Hakon boHcke koH-
(bepeHIIMje BUCOKHU MPEJICTABHUK OCJamha Ce Ha IUPOKO TYMAaYCHe CBOjJUX
oBnamTema U3 AHekca X, Te Hamehe 3akoHe, mporiamaBa HeBaxkehum

15 BHCOKH MpE/CTABHKK je HE caMO JOHOCHO MpPUBpEMeHe OuTyKe, Beh omtyke koje ¢y y
HCTOBJETHOM OOJIMKY, Jakie Oe3 MKaKBHX M3MjeHa, JOMyHa M JIONATHUX YCIIOBa, MOPAJH
ycBojutH oxrosapajyhu opranu. Kao mro ce moke younTH, He nomume ce [lapmamenrapHa
ckymutrHa buX, 1j. 6oHcKa oBramrhema HUCY J0ANjenia BACOKOM NPEACTaBHUKY MoryhHOCT
HaMeTama 3akoHa, Beh outyka n3 HamnexxHoctH IIpencjennumrsa mwin CaBjera MUHHCTapa.
VInak, BUCOKH NPEJCTAaBHUK je 1 OBy JleKiapalujy TyMaqyno eKCTEH3UBHO, HAKO je HeH ratio
010 ympaBo Be3aH 3a MPOIINPUBAKE HeroBHX oBnamhema. Hop. Bua. Omtyky kojoM ce JoHOCH
3akon o Tyxunamry bocue n Xepuerosusue (Attp://www.ohr.int/?p=66330, 12. jyn 2017)

16,V bocHu 1 XepleroBuHu... Mel)yHapoIHUM akTepuMa Cy JI0/IeJbeHe yoOudajeHe mpH-
BHJICTHj€ M UMYHHTETH, IITO NIofipuBa (undermining) MoryhHocT na ce qomMahiM 3aKOHOJIaB-
CTBOM pETYIIHUIIE HHXOB IMONI0Ka] U MoHamame — P. Bajun (Wilde), “Accountability And
International Actors In Bosnia And Herzegovina, Kosovo And East Timor®, International
Law Students Association Journal of International and Comparative Law 2/2001, 456. YV
buX nocroju ,,ipetjepaHo MujeIamke CTpaHUX (aKTopa y CBe 00JIACTH, IPH]je CBETA, MIPEKO
BHCOKOT TIPEJCTaBHUKA, KOjH j€ ITOCTA0 HOCHIJAI] CBEyKymHHe BiacTH...“ — P. Ky3manosuh,
,»J|BaJIeCeT TOJMHA yCTaBHONPABHE M3Tpakbe H QpyHKINOoHUCama Penmybmmke Cpricke*, Pe-
nybauxa Cpncka, 0sadecem 200una pasgoja — oocmuenyha, uzazosu u nepcnexmuse (yp. P.
Kysmanosuh), bama Jlyka 2012, 62.

17" ,Ako se kao sredstva prinude koriste diplomatska, propagandna, privredna ili

unutra$njopoliti¢ka sredstva, kako bi se uplitanjem u pravo neke druge drzave ova prinudila na
radnje koje slobodnom voljom ne bi poduzela, moralo bi se u slu¢aju bosnanskohercegovackog
ustavotvorstva raditi o posebnom slu¢aju pravne intervencije koja vodi do posebne forme
iznudenog ustavotvorsta.” — E. Saréevié, 40.
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OJNTyKe HUXKECTETICHUX CY0Ba, 3a0pamyje BPUICHE MOTUTUIKHX TYKHOCTH
HEKHM JIUITIMa, CMjerbyje (PyHKIIMOHEepe Ha HAjBUITUM HUBOMMA BIIACTH, TC
ca oCTanuX KJbYYHHX MMo3unuja. '8

3. MHTEPBEHIIMJE BUCOKOI" ITPEJACTABHHUKA

VY oBom aujeny hemo ce 6aBuTH npuMjepuMa yrpoxkaBama CyBepeHUTe-
Ta buX, y KOHTEKCTYy OJlIyKa BUCOKOT IPEJACTaBHUKA. BUCOKU IPEACTaBHUK
je uHTepBeHuncao y cdepe cBe TPU BIACTH: 3aKOHOJABHY, U3BPIIHY U CYII-
cKy, Tpy0o kpuehu Opojue akrte, ykipyuyjyhu JlejToHcku criopasym, Ycras
Bochue u XepiieroBune, Te ycraBe EHTHTETA, C TUM Jia ce y ojipheHoM Opojy

clly4ajeBa paju O IyKoj ,,ICMOHCTAPIHjU MOIUTHYKEe Mohn*."

Taxo, BUCOKH TPEACTaBHUK j€ ,,0CTBAPWO 3HAYajHy HOPMATHBHY Jije-
JIATHOCT JIOHOIIEHeM OpOjHUX IPOIHCa W CTBapameM OpOjHUX IpoInca
HHCTUTYIIMOHAIHOT TIopeTka y Bocun u Xeprierosuau“.’ Y Be3u ca TepMu-
HOM KOjH C€ THYe HOPMATHBHE aKTUBHOCTH BHCOKOT IpE/CTaBHUKA, MHC-
JUMO JIa je TPUXBaT/bUBHje TOBOPUTH O HAMETamy 3aKOHA, HETO O JIOHO-
ey 3akoHa. Mako cBaka BIAcCT, Ma W JAp)kaBHa, Hamehe cBOjy BOJbY, 3a
pa3MKy O BUCOKOT TPEACTaBHUK MPABO T€ BIACTH M3BHPE W3 MPHUCTAHKA
rpahana. JI[pyrum pujednmMa, HOCHOIH (YHKIHja APKaBHE BIACTH YKHUBA]y
JIEMOKPATCKH JIETUTUMHUTET, & IbUXOBO IPAaBO HaMeTama — JOHOIIEHa OJl-
roBapajyhux akara UM je JOAHjeJbeHO YCTaBOM. YCJbE/ PaHWje HaBEICHHUX
paamy BHOCKOT MTPEICTaBHIKA, TIOCTABJba C€ HEKOJIMKO IMUTAkA: TIje je rpa-
HUIA WHTEPBEHIIMOHUCTUYKIX OBJIAIITEha, Ja JH TaKBa TPAaHHIIA YOTIIITE
1ocToju 1 Ko Ny y ciydajy notpede Haa3uparH Jia ce OHa He mpekopaqn.”!
Anekc X Ommrer OKBHPHOT criopasyma o MUpPY 3a bocHy u Xeprieropuny
HE J1aje BUCOKOM IIPEICTaBHUKY M3BPIIHA, HAPEIOOJaBHA HUTH 3aKOHOJIAB-
Ha oBnamrhema. Bucoku mpeacraBHuk Tpebda aa ,,IOMOTHE" HAIMOHATHAM
MOJMUTHYKAM €NTUTaMa 3acTYIJbeHHM Yy TapiIaMEHTapHOj CKYNIITHHHU Ja

'8 Bocha u XepleropuHa ce MOXE CMarpard Jp:KaBoOM ,,ca CHCHU(DUYHUM OOIHKOM
MehyHaponHe 3aBucHOCTH M 1oceOHOr Bua craparesbersa... — C. Kapaw, ,,YeraBHomnpas-
Ha ¥ [OJAMTUYKA Ipupoaa oiyka Bucokor nmpeacraBruka y bocuu u Xepuerosunu®, /o-
Oouwrak @axynmema npasnux nayka Ynueepzumema Aneupon 5/2015, bamwa Jlyka 2015, 70.
»~Drzavom de facto upravlja medunarodna zajednica — njen ‘visoki predstavnik kao vrhovni
i konaéni auroritet u drzavi’.“ — R. Kuzmanovi¢, Ustavno pravo, Banja Luka 2011, 163.

19 C. Kapaw, (2015), 71.

20 M. JImuuwh, ,,ITojijerna HaIeSKHOCTH M OTIPAB/IaHOCT MpeHoca ca Peryoiike Cpricke Ha MH-
crutymmje bocue n Xepuerosune®, /Ipasua pujeu 18/2009, bama Jlyka 2009, 56. «, ITpepactao
je (BUCOKH TIpe/ICTaBHUK) y BEJIHKY, Mel)yHapOIHY HHCTHTYIH]Y KOja KoopauHHpa MelyyHaporHe
aKTUBHOCTH, MHUjeHha CTPYKType BiaJie, Hamehe HOBe 3aKOHe, MHjerba TocTojehe 3akoHe, U Koja
YaK OTITYIITA 3aIoclieHe y opranuma mmpom buX 3a koje cmarpa Jia OICTPYHILy MUPOBHE aK-

(154

tuBHOCTHU.” — C. Octepmunep (Austermiller), “Mediation in Bosnia and Herzegovina: A Second
Application”, Yale Human Rights and Development Journal 9/1, Yale 2006, 136.

21 C. Kapas, (2015), 71. K. Ulrtajuep, H. Anemosuh, 728.
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BpIIC 3aKOHOJIABHY BJIACT, T JIPYI'MM OpraHWMa y BPIICHY HHHUXOBUX HaJl-
nexxHoctH. [Tomohin HekoMe y BpIICHY HErOBUX HAUIC)KHOCTH, MehyThMm,
HE 3HAYH MPEY3ETH O] Ihera T¢ HAJUICKHOCTH.”> AHAIN30M OUTyKa BHOCKOT
MIPEJCTaBHUKA MOXKE C€ 3aKJbYYHTH Ja HUje OMo KoopauHartop, Beh ycra-
BOTBOpAII, 3aKOHO/IABAII U CY/ICKU OpraH. Y ojylykaMa KOjuMa YKUJIa paHuje
CaHKIIHj¢ ITOjeAMHITIMA HaBOIH CE J1a OJTYKE BUCOKOT IMPEACTaBHUKA UMajy
Belly mpaBHY CHary v IpeHOCT Y OHOCY Ha JoMahe 3aKOHOIaBCTBO KOje je
C /bUMa Y CYIIPOTHOCTH, IITO j& HEIPUXBATIHLHBO, IIITABUIIIE TO CE HE HABOIM
HU Y jeIHOM aKTy, HUTH 3aKJbYUKy ca KoH(pepeHuja PIC-a.

3.1. [IpaBHM OCHOB JOHOIIEHA OJIyKa BUCOKOT MPEACTABHUKA

IpuIMKOM JOHOIIEHa CBOJUX aKara, OMIM TO 3aKOHH MJIH OJUTYKE, BH-
COKH TPEICTABHHK Ha MOYETKY aKTa HaBOJIM MPABHE OCHOBE 32 JOHOLICHE
OJIIIYKe, U TO, OTIIPHIIMKE, Y BULY peamOyJie. Mimak, MHOTH aKTH KOje OH Ha-
BOJIU jeCy MOJIMTHYKOT, a HE TIPaBHOT KapaKkTepa, ITO 3Ha4H Ja peosialyjy
MOJTUTHYKKA OCHOBH H>ETOBUX OJTyKa.

VY mpeambynama omiTyKa ce€ MOXKE YBHIjETH Ja BHUCOKH IPEICTaBHHUK
Tpakul TIPaBHU OCHOB 3a FbUXOBO JOHOIICHE (,,kopucTehu ce oBiamrhemu-
Ma‘“, ,,io3uBajyhu ce®, ,,y3umajyhu y 063up®, ,,koucraryjyhu*, ,,umajyhu Ha
ymy“, ,,cMarpajyhu). Tako ce mo3muBa Ha 3akipyuke ca KoHdepeHnmuje 3a
UMITIEMEHTAIN]y Mupa oapkane y borny 9. u 10. meriem6pa 1997. roguse,
Hexnapanujy Casjera 3a UMIUIEMEHTaNMjy Mupa u3 aenemopa 1998. ro-
IuHe, ykasyje Ha Jlexnapanujy CaBjera 3a IMITIEMEHTAIIN]y MHUpa Ol Maja
2000. ronuHe, y3uma y 003up yIyTCTBa Koje je a0 Yrpasau ogoop CasjeTa
3a UMILIeMeHTanujy mupa y dhedpyapy 2002. roqune uta. Takohe, youaa
ce J1a BUCOKH IPECTaBHUK C TI0YeTKa HHje y mpeamOylama oTyKa HaBO-
JTMO Kao TIpaBHU OCHOB pe3onynuje Casjeta 6e30jenHocTr YjequmheHNX Ha-
uja.* Mismely ocranux, oH ce mosuea Ha Pesomytujy 1174 u3 1998. roqune
kojom CaBjer 0e30jeTHOCTH TTOHABIbA J1a j€ BUCOKH TPEJACTaBHUK KOHAUYHU
ayTOPUTET 3a TyMaueme AHekca X (a He mujesror MUpOBHOT criopa3yma). Y
Opnynn o goHOmEeRhY 3aKOHA O BUCOKOM CYACKOM U TY)KHJIAYKOM CaBjeTy

22 T. Mapkosuh, bocancrkoxepyezosauxu pedepanuzam, beorpan-Capajeso 2012, 312.

2 Visoki predstavnik koji sublimira u sebi ovlastenja zakonodavne, izvr$ne i arbitrazne
vlasti... ima vrlo veliki spektar ovlastenja koja leze, ne toliko u pravnom, koliko u politickom
osnovu.” — E. Omerovi¢, ,,Ured visokog predstavnika medunarodne zajednice u Bosni i
Hercegovini®, Drzava, politika i drustvo u Bosni i Hercegovini — Analaiza postdejtonskog
politickog sistema (ur. D. Banovi¢, S. Gavri¢), University press — Magistrat Sarajevo,
Sarajevo 2011a, 144.

2 Hup. ynopeautu OJUTyKy KOjoM ce JOHOCH 3aKOH 0 u3MjeHaMma i joryHama 3akoHa o Cyay
Bocue u Xepuerosune uz 2009. (http://www.ohr.int/?p=66799, 13. jyn 2017) ca Omtykom o
JIOHOILeY 3aKOHA O U3MjeHaMa | JI0oIyHaMa 3aKoHa O MOJIHIMjCKUM ciykOennnnma bocue
u Xepuerosune u3 2005. (http.//www.ohr.int/?p=65026, 13. jyn 2017)
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buX ce mosuBa 1 Ha cam YcTaB, KOjH Ta, y3rpell, HU HE TTOMHbE. 3aHUMIbH-
BO je Ja ce y mpeamOyiiaMa IPIIINKOM TTo3uBamka Ha Jlexnapanujy u3 1998.
TOAMHE HABOIH | ,,yCITIOCTABJbahC BIIATaBUHE 3aKOHA y K0joj he cBu rpaha-
HU UMaTH TOBjepema‘, a MpeKpIIiam He caMo 3aKoHa, Beh U CBUX ycTaBa
y buX, je yrpaBo BHCOKHU MpeICTaBHUK JTOHOIICHEM HEJIETaTHIX U HeJIeTH-
TUMHUX ofTyKa. CTora, yHYTpallhi eIEMeHT CYBEPEHOCTH je OMTHO Hapy-
IIeH 3aTO IIITO WHTEPBEHIINjOM BHCOKOT TIPEACTaBHUKA HEMa CyNpeMaTHje
JIp’KaBHE BJIACTH Y OJTHOCY Ha Iera, a CylpeMaTHja ce KOHKPETH3Yje YIIpaBo
y JIOHOIIICHY 3aKOHa, YIIPABHUX aKkara u npecyza.>

3.2. Knacudwukanuja omiIyka BUCOKOT IPEACTaBHUKA

On 1995. no 2017. ronuHe BUCOKH TPEACTaBHUKE je AOHHO mpeko 900
OJUIyKa, a CBE OJIyKe ce 00jaBJbyjy y CiayxOeHUM InacHuIMMa bocHe u
Xepuerosune, Penyonuke Cpricke win @exnepainuje bocHe n Xepreropune,
3aBUCHO OJ TOTA Ha KOjU HUBO BJIACTH CE€ OJJHOCH aKT BHCOKOT IIPE/ICTaBHU-
Ka, Te Cy 00aBe3HE 3a U3BpLIaBambe.”

Cge ykazyje na TPBOOMTHO TIOCT/IEJTOHCKE TOAMHE HHUCY OHHjeIe
yMamemhe WM 0ap cTarHupame oBianthera BHCOKOT TpeAcTaBHHKA, Beh ma
y3 HeMmpenu3Ho neduHucaHa opianhema AHeKkca X, MIPOKO TyMaverhe OfIpe-
nada, MUjelIamke Y UCKJbYYBa MUTamka brX, BUCOKK TIPEICTaBHIK CBE BHUIIE
yrpoxana cyBepeHocT boche u XepreroBune, ma ce unHmio aa buX nocraje
nporekropar. CBe OIyKe BHCOKOT TPEICTaBHUKA MOXKEMO KIaCH(HKOBATH
npeMa KpUTEPHjyMy KOjH ce HaBOJIM Ha 3BAaHUYHOj UHTepHET cTpanuim OXP-a.
[Ipema ToMe, BHCOKH TIPE/ICTABHUKE j€ JOHOCHO OUTyKe O: JAPyKaBHUM CUMOO-
JIMMa Y TTUTakIMa Ha JIPKaBHOM HUBOY; €eKOHOMH]H; TIPAaBHO] peopMu; omty-
ke 3a nonpyyje Denepanuje, Mocrapa n XepIrieropayko-HepeTBAaHCKOT KaHTO-
Ha; OJTyKEe O CMjeHaMa M CyCIeH3HjaMa; MejuMa; IMOBUHCKAM 3aKOHMMA;
TIOBPATKy pacesbeHuX 0coda 1 N30jenTiiia; Te OTyKe O T0jeANHIIMA KOjU Cy
OCYMIbMUCHH 33 paTHE 3JI0YMHE YYHIbEHE Ha IMOapydjy OuBime Jyrociaswje.
Bucoku npenctaBHIK HEMa UCKPEIMOHY BIIACT, Mel)yTHM HEroBO [IjeJIoBambe
je OmJI0 OTITYHO CYIPOTHO, jep je 3aaupao y cBe cepe Binactu. HajznavyajHmje
Cy MHTEpBEHIIMje Y YCTaBOTBOPHY, 3aKOHOAABHY U MPaBOCynHY cdepy, y3 Ha-
ITacaK Ha KaKhaBarbe I0jeInHaIa KOjH, TPeMa MHIILJbEEhY BUCOKOT ITPE/ICTaB-
HUKA, ,,0TICTPYHIIY TIPOBONEHH-¢ MUPOBHOT CIiopasyma’.

2 VHyTpaumbu eeMeHT CyBepeHOCTH 00yXBaTa CypeMarHjy Ip>KaBHE BIACTH Y OJHOCY
Ha CBE JIpyTe BJIACTH U MHCTHTYLIHje Ha IeHOj Teputopuju.” — P. Maprosuh, 154—155.

2V Uudopmarmju Biazne Peny6inrke Cpricke o ehekTrMa MpeHoca yCTaBHUX oBaiihermha ¢
Pemy6nuke Cprcke Ha bocry n Xepuerosuny nognecenoj Haponuoj ckynmrunu PenyOiike
Cpricke 23. ampwta 2009. rogune, HCTHYE ce Aa je 3a jeqaHaecT roguHa rnocrojama OXP
y bocun u Xepuerosunu, OXP nonuo Bume ox 800 omityka, 3arum oko 300 mporuca u
n3Bpumo oko 500 cMjeHa, Te Aa TO MITO YnHE Mel)yHapoaHN NpeCTaBHUIM HEMa HHUKAKBO
ynopuiure y J[ejTOHCKOM criopa3ymy, HUTH y Mel)yHapoHOM IIpasBy.
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3.3. HTepBEHIIMje Y YCTaBOTBOPHY M 3aKOHOAABHY BJIACT

C 003upoM Ha TO Ja yCTAaBOTBOPHA BJIACT NPEACTaBJba OPUTHHEPHY,
yreMesbejyhy,?” HeorpaHHUYCHY BIACT y O/ M3y3€THOT 3Ha4yaja Cy HHTEPBEH-
[1je BUCOKOT MPEACTaBHUKA Y Ty cepy, jep OH Ha Taj HAuuH ,,0KTpouLIe™
yCTaBHE aMaH/IMaHe U ,,CKPHABH IOCTYMaK",”® 1 yCTaBOTBOPHHU, aJlk M 3aKO-
HOZaBHU.” YUCTHHY, Y CaJP’KUHCKOM CMHUCITY CE HEKE OJTyKE HE MOT'Y OKa-
paxkTepHrcaTH Kao WITETHE, LITO Ce HAPOUYUTO OJHOCH Ha OJJTYKY O KOHCTUTY-
THBHOCTH Hapoja y 00a entuteTa.’’ AjTi, HAYMH Ha KOJy CYy OHE TOHECEHE je
NOTIYHO HENPUXBATJbUB U MpoTuBIpaBaH. [lozuBajyhu ce na unan [ 2 Yera-
Ba buX, npema kojem je bocHa u XepuerosuHa ap>kaBa Koja ce TeMeJbU Ha
c11000JTHUM M IEMOKPATCKUM M300pHMa, TE JjesIOBaby 110 3aKOHY U YCTaBy,
kao 1 Ha wiaH IV 4 u unan X, npema Kojuma cy JIOHOIICHE U MPOMjeHa
ycTaBa M 3aKOHa HaJUIexHOCT [lapiaaMeHTapHe CKyNIITHHE, 3aKJby4yjeMO
J1a je MHTEPBEHUCAE Yy YCTAaBOTBOPHY M 3aKOHOJIABHY BJIACT IPOTHBYCTAB-
HO jep ra mpeay3umMa (hakTop KOjU Ce MMOJ| HaBEJICHO HE MOXKE IOJIBECTH.
[Ipema Munsey Bennnujancke komucuje Taxkohe je ,,apaHxmMaH BUCOKOT
npeAcTaBHUKA (YHAaMEHTAI0 HEKOMIAaTHOWIAaH ca IEMOKPAaTCKUM Kapak-
TEpOM JprKaBe U cyBepeHnTeToM buX“, Te na najbe MHTEpBEHUCAE JOBOIH
JI0 ,,JaKOT' pU3MKa CYIIPOTHOT eekra’.

[IpBo, BUCOKH TPEJCTABHUK j€ Y MHOTOME YTHUIIA0 HA M3MjCHE CHTHU-
TETCKHUX ¥ KaHTOHAJIHUX yCTaBa, Tj. BPIIUO je peBU3NOHY BiacT. Ha Taj Ha-
YHH TPEKPIIICH Cy APXKABHH YCTAB, CHTUTETCKH YCTaBU, K0 U KAHTOHAITHH
ycraBu. Hamme, Yeras PenyOmuke Cpricke mpeasul)a 1a ycTaBOTBOPHY U

27 ,YcTaBOTBOPHA BIACT je yTeMesbyjyha, I0K je 3aKOHO/IaBHA BIIACT (yCTaBOM) yTEMEJbeHA
Bract. — P. B. Jlykuh, ,,YcraBHa cpeiacTBa U MEXaHH3MH 3allITUTE YCTABHOI TOJIOXKAja
Penyonuke Cpricke y bocuu n Xepuerosunu®, Penyonuxa Cpncka, deadecem 2o0una
pazeoja — oocmuenyha, uzasosu u nepcnexkmuee (yp. P. Kyamanosuh), bama Jlyka 2012, 711.

2 P. Kysmanosuh, Hosu eceju o ycmaenocmu u Opoicasnocmu, AKajeMuja HayKa W
ymjetHoct PemyOnuke Cprcke, bama Jlyka 2010, 69. Mctu aytop roBopu o ,,ipaBHOM
Hacuiby” omucyjyhn mpoTHBYCTaBHE peBHje yCTaBa HAaMETHYTE OJJIyKaMa BHCOKOT
npeacTaBHAKAa. BUCOKM MpeCTaBHUK je BPIINO ,,HajTexke mopemehaje ycraBom yTBpheHnx
Ha/UISKHOCTH Yy KOPHCT 3ajeAHHYKHX HHCTUTynuja“, a PIC M BHCOKH TPEICTaBHUK Cy
,,TPaHUILy pacroesie HaJIKHOCTH MOMEPHUIN Ha IuTeTy (exepannux jeaununa. — P. B.
Jlykuh, (2012), 726-727.

» ,OXP je mpuje BuIlle O JECET TOIMHA MOKPEHYO jelaH alTepHATHBAaH IOCTYIAK
C HaMjepoM Ja YHampujeau u o00e30ujenu e(hUKacHOCT JIp)KaBHHUX CTPYKTypa bocHe u
XepueroBute, Te je ymjecto (hakTHYKOT MPHUTHCKA Y IIMJbY PEBHje yCTaBa ,,0NTHPAO 3a
paBm3mjy meroBux oxapenaba“ — 3. Ilajuh, ,,KoHTpoBep3e y Tymauemy ycraBa bocHe u
Xepuerosune®, Penyonuxa Cpncka, 0sadecem 2o0uHa paszgoja — oocmueHyha, uzazoeu u
nepcnexmuge (yp. P. Kysmanosuh), bama Jlyka 2012, 464—465.

3 Tum otyKama Cy KOHCTHTYTHBHHM HapoJuMa y eHTHTEeTUMa riportauieHn Cpou, XpBarH,
Bommar u Ocrany, ycroctaBibeHo je Bujehe napona Penyonuke Cpricke, u npensuljeHu je
B&KHU MEXaHW3aM — 3allTHTa BUTAJIHOT HAIIMOHAIHOT HHTepeca y 00a eHTHTEeTa.
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3aKOHONaBHY BiacT Bpmu Haponna ckynmruraa (y3 CasjeT Hapona), a y
YcraBy ®enepanuje je npensuleHo ga ta BiuacT npumnana llapmamenty
Oenepanuje. Takole, eBEeHTyallTHO TPEHONICHE HAMJIEKHOCTH Ca €HTHU-
tera Ha buX je perymucano camum YcraBom buX y kojem cy HaBeneHa
Tpu HaumHa (BuA. wiad III 5a), a mpuTOM HHje HaBEICH BUCOKH IIPEICTaB-
HUK Kao BJAcCT Koja ominyuyje. bynyhu na mojeqmau 3akonu buX perymnu-
Iy materia constitutionis, MTO je U pa3yMJBUBO C 003MPOM Ha KpaTkohy
YcTaBa, BUCOKH MPEACTaBHUK je TOCPETHO PEBUANPAO U APKABHU YCTaB,
Maza He GOpMaTTHO — HaMeTameM aMmaHaMaHa. Ha mpumjep, ocHUBame
Cyna buX je mupexTHa nHTepBeHIMja y YcraB buX, koju He mo3Haje cy/
Ha Jp’KaBHOM HHUBOY. [pyrum apactudan mpumjep Kpiiema YcraBa buX,
¥ TO TOJUTHYKO-TEPUTOPHjaTHE OpTaHHU3alIfje ApKaBe, O/ CTPaHE BHCO-
Kor mpeactaBHuKa jecte Omryka u3z 2000. rogrHe KOjoM Ce YCIIOCTaBJbha
bpuko muctpukT. Ynan I 3 Yerapa jacHo roBopu a buX duHe aBa eHTUTE-
ta: Pemyonuka Cpricka n @enepannja buX, a 0Bo kpiieme ce HacTojaro
OTIpaBIaTH AaBambeM J[MCTPHUKTY cTaryca jelnHUIe JIOKAJTHE CaMOyIpaBe
KOja je KOHJIOMUHHUjyM 00a eHTHUTEeTa, IITO je TOTIIYHO HeTayHo, jep Juc-
TPUKT BPIIN (QYHKIIHje Ip’KaBHE BIACT (MPUXBATIFUBO je Ae(UHUCATH Ta
Kao0 jeIMHUILY TEPUTOPHjATHE ayTOHOMHU]E).

[To ce THYe 3aKOHA, CHTUTETCKU YCTaBU jacHO JeUHHUIINY y UYHjOj je
HaJUIS)KHOCTH HMXOBO JIOHOLICHE, a C APYIe CTpaHe U ,,IeMOKPATCKH MPUH-
IIUIT CYBEPEHUTETA HApOJla 3aXTHjeBa Jla 3aKOHE YCBaja TH]eJIO KOje je Hapol
n3abpao”.’! Paznor Hee(huKacHOCTH JOHOLICHA 3aKOHA Ha HUBOY buX, Bakyy-
Ma y 3aKOHOJJABHOM TIPOLIECY, jeCy OLITPO CYNPOCTABIbEHH CTABOBH MOTUTHY-
KUX €JIUTa, KOjU Cy M PaHuje MOCTOjallH, a YTULAJH Cy Ha JIJTOHCKH CHCTEM
omtyunBama y IlapnameHrapHoj ckymuTuHE buX — eHTUTeTCKO Iacame.*
CBojuM J1jenioBambeM, BHCOKH IMPEACTABHUK je ceOM MOTYMHUO 3aKOH/IaBHA
THjesa, Te HAMETao CBOjY BOJbY MPEKOPaYCH-EM JI0AMjeJbeHUX OBNalhena jep
My HU OoHcKa opiamhera HUCY JoAMjeuIa MOryhHOCT HameTarmba 3aKoHa.
3aKkOHHM Koje je HAMETHYO BUCOKH MPEACTaBHUK HUCY 3aKOHH Y (DOPMaITHOM,
Beh camo y MaTepujatHOM CMUCITY, Tj. THM IPOTHBYCTaBHUM aKTHMa CE PEry-
JIMIIIe 3aKOHCKA MaTepuja. Mako cy HeKe oTyKe BHOCKOT NPEe/ICTaBHHUKA Ouie
KOPHUCHE 3a JIp>KaBy, MIaK OHe cy Tpebaiie aa Oyy u3pa3 BoJbE YCTaBUMA IIPO-
MMCAaHUX OpPraHa, a He N3pa3 BOJbE BUCOKOT MPEACTABHUKA.

Bynyhu ma BHCOKHM mpeAcTaBHUK 3a0pamyje JOHOIICHE aMaHIMaHa Ha
HaMETHYTE 3aKOHE, jaCHO je Ja Ha Taj HeJICTUTHMAaH HadMH a0porupa Jeru-

31 Munuseme Benermjarncke xommcuje, 20. ,,Merome koje je uzabpao OXP ma 6u
MPOMOBHCA0 JIeMOKpaTHjy y bocHu u XepiieroBunu ciyxe aa Ou ce yCrocTaBiiia JUKTarypa
mohn* — C. Kapas, (2015), 73.

32 Visoki predstavnik je donio znacajan broj zakona... popunjavajuci pre¢esto pravni vakuum
stvoren neefikasnoscéu etnicki podijeljenih institucija centralne vlasti...“ — K. Cras, 110.
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THUMHO n3abpane npencraparke buX.33 Brito 61 mprxBaTIbUBO, U Y CKIIAIY ca
ETOBOM TIPOKJIAMOBAaHOM MEIMjaTOPCKOM YIIOTOM, /I j€ BUCOKH IIPEJCTaB-
HHK ca capajHuirMa u3pahjuBao Hampre omrosapajyhnx 3akona,’* koje Ou
JIPYKaBHU OpPTaHU paclpaBibalidl M YCBajajH, ald HAYMH Ha KOjH je TIOCTyIao
HECYMIbHBO TIPEJICTaBIba TPyOO HapylIaBame cyBepeHnTera buX — aktu Bu-
COKOT TIpEeCTaBHUKA HHUCY CMjeJIM OMTH KOHCTHTYTHBHOT, Beh caBjeTomaBHOT
Kapakrepa. Hexu 3akoHHM Koj€ je TOHMO BHCOKH MPEACTABHUK Cy: 3aKOH O Jp-
kaBJbaHCTBY bruX, 3akon o Cymy buX, 3akon o Tyxunamtsy buX, 3akon o
Cagjery munuctapa buX, 3axon o BHCOKOM CyZICKOM U TyXXHJIa4KOM CaBjeTy
buX, 3akoH 0 AprkaBHOj TPaHUYHO] CITY>KOH, 3aKOH O UMYHUTETY UTII., & HYXK-
Ha IOCJBbEINIIA TOTa je OMII0 OCHUBAHE¢ HOBUX MHCTUTYITH]A.

3.4. laTepBeHIHje Y TIPABOCYIHU CUCTEM

CrnoBoMm YcraBa bocue u XepreroBute, jeiMHN CyA KOjH CE MOMHUILE
jecre YcraBuu cyn buX, anu taj cyj ce uMa sui generis HaJJICKHOCT — HE
cymu rpahanuma, Beh akTiMa, OJHOCHO IITHTH YCTaBHOCT 3aKOHA U MOA3a-
KOHCKHMX akara. MeljyTuM, MHTEpBEHIMjaMa BUCOKOI' MPEJCTaBHUKA je Ta
OrpoMHa Mpa3HUMa y paBHOM NopeTKy bocHe n XepreroBune nomymeHa.
YucTHHY, HeIPUXBATI/BUBO j€ Ja jeiHa IpKaBa, Ma KOJIMKO ciada Ouia, Hema
NpPaBOCYAHU CHCTEM, LITO CBAaKAaKO HE ONpaBiaBa BHCOKOT MPEACTABHHKA,
KOjH je MPOTHBYCTAaBHO OBY MPa3HUHY HAJIOMjECTHO, T€ j€ ,,Ap>KaBHA BIIACT,
KOja mpunajga nHcTuTynrjama bocue u Xepuerosune, 3aKopyKeHa U J0Be-

JICHA JI0 KPajEbUX JIOTHYKUX KOHCEKBEHIH %

Narpanma mpaBocyqHoT cucteMa bocHe m XepIrieroBune, 3amodeTa je
HameTtameM 3akoHa o Cyny bocue n Xepuerosune 2000. rogune, Koju je
kacHuje ycBojumia [lapnmamentapna ckynmTuHa buX y uictoBjeTHOM 0071~
Ky. O6pazoBame Cyna buX je KOpucHO W3 aBa pasjiora: MpBO, HEMOjMJbH-
BO je Ja jeHa JAp)kaBa HEMa CYACKY WHCTAHIly koja he ma mtutu meH
MpaBHU TMOpPENaK, a JAPYro, €BEHTyaJ Ha 3allITUTa MpaBHOT mopeTka buX
O]l CTpaHe EHTUTETa OM MOoJpa3yMHujeBaia Pa3IuInUTy CYICKY MPaKCy, IITO
Ou 1oBeJIO 10 MpaBHE HECUTYPHOCTH. 3atuM, 2002. TonrHE CYy HAMETHYTH

3 ... Sam proces (nametanja odluka je) upitan s aspekta legitimiteta predstavnicke

demokracije, jer se za donosenje odluka zaobilaze legalno izabrani predstavnici naroda.*
— N. Saracevi¢, ,,Parlamentarn skupstina Bosne 1 Hecegovine®, Drzava, politika i drustvo
u Bosni i Hercegovini — Analaiza postdejtonskog politickog sistema (ur. D. Banovi¢, S.
Gavri¢), University press — Magistrat Sarajevo, Sarajevo 2011, 227.

3 Cnimuno cmarpa u CHexxana CaBuli, Koja TOBOPH O TOME Jia j€ aKT BHCOKOT IIPE/ICTaBHUKA
,,CaMo jelHa paama y (asu ycBajama 3akoHa mpen [lapaameHTapHOM CKymIITHHOM buX®,
T J]a ce MO)Ke TOBOPHUTH CaMO O aKTy KOjH je ,,0CHOB 3a JIOHOIICHE 3aKkoHa™. /lerasbHuje
Bua. M3aBojeno munuseme cynuje npod. np Cruexxane Casuh o Hecnaramy ca BehunckoM
omykoM Cyna y mpeamery 6p. ¥ 9/00.

3 T. Mapkosuh, (2012), 325.
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3akoH o TyxwmmamTBy buX u 3akoH O BUCOKOM CYICKOM U TY)KIIIAIKOM
capjety buX. Jlok je TyxunaamTBo OWI0 Hy)XHa IMOCJHEAUIIA OCHUBAbHA
Cyna buX, ynora Cagjera jecTe MMEHOBame CBUX Cy[Hja U TyXKHIala y
nujenoj buX (cem cynuja ycTaBHUX CylOBa), CTapame O yCaBpIIaBamy HC-
THX, TTIOKpPETamhe MMNTakha IHIXOBE TUCIUIUIMHCKE OJITOBOPHOCTH, yderrhe
y MOCTYTKY M3pajie 3aKOHA BE3aHMX 3a mpaBocyhe u ci. YV mpeamOynama
CBOjUX OJUTyKa y BE3H Ca MPaBOCYJHUM CHCTEM, BUCOKH MPEACTABHUK CE
no3uBao, u3Mel)y ocranor, Ha Mmaapuacky Jeknapanujy CaBjera 3a umruie-
MEHTaIlijy MHpa, IpeMa K0joj ce Kao jelaH oj IusbeBa oxapehyje ,,ycro-
CTaBJbamE BIIAJIJaBUHE TIpaBa 00pa30BamkeM IPABOCYJHUX HHCTUTYIIH]a Ha
Ip>kKaBHOM HUBOY . HameTame MpUBpEeMEHUX 3aKOHA, KaCHHUjE JIETaTu30-
BaHO YCBajameM O] CTpaHe JETUTUMHHX PeICTaBHUKA rpaljaHa, mpaTmio
j€ ¥ OCHHBame HOBUX MHCTHUTYIIH]ja, KA0 U MPEHOIICHE HA/JIEKHOCTH Ha
JIp’)KaBHU HUBO, JIOK Cy €HTUTETH €0 ipso TyOunu Heke Haiexxnoctu. OBa
WHTEPBEHITH]a je ToBeJa U 10 ITOKpeTarbha MMOCTYIIKA 3a OIjeHY YCTaBHOCTH
3axona o Cyny buX, ox ctpane mocianuka Hapomgue ckymmrnae Pemy-
onmuke Cpricke, 0 ueMy he HEmToO KacHUje OUTH pUjeUH.

Harnamasamo fa cBe 0Be OAIyKe MPECTaBbajy 3Ha4yajaH eJIeMEeHT CTa-
owmzanuje bocHe u Xepiieropune kao JpkaBe, Mel)yTHM He orpaBjiaBa-
MO Kpiiermhe J[ejTOHCKOT CropasyMa, IITO j€ BUCOKH MPEACTABHUK M Y OBHM
clly4ajeBMMa OCTBapuBao. BpxyHail kpriewma nomahux u mehyHapomHux
akara, Ouje Cy OJIyKe O CMjeHaMa M CyCIICH3Wjama JIMIa Koja ,,0MeTajy
cipoBoleme [lejTOHCKOT MUPOBHOT Criopa3yma‘’,

3.5. Omnyke o cMjeHaMa u CyCIeH3HjaMa

ITopen ocrajor, BUCOKH MPEICTABHUK je Ha cede Mpey3uMao M YIIory
cyna, T¢ KaKmkaBao HEMoJoOHEe IOjeAHHIIe, MTO je YNHCHUIHO YUH Ca-
MoBoJbe. Benmmku Opoj rpahana bocue m XepueroBruHe, Ipeln3HUje BUX
oko 500, KaXXHEHO je OMY3UMAamheM M OTPaHUYCHEM yYCTaBHUX, TE OCHOB-
HUX TIpaBa ¥ ci1o0oma. Y HacTaBKy he OMTH aHaTU3UpaH Caapikaj HETOBUX
OJUTyKa W HarfallleHo Koje cy onpende mel)yHapomHuX JOKyMeHaTa, MOIyT
EBporicke KOHBEHIIHje O JbYACKHM MPaBUMa,*® rpy00 MpeKpIeHe 0/ CTpaHe
BHCOKOT IIpe/ICTaBHUKA, HE 3a00paBibajyhu 1a HUjenan opra, fomahu wiu
MelyyHapoJHY, HHje CAHKIIMOHMCAO TO HEJIErajlHO W HEJIETMTUMHO JIjeJio-
Bame. [Ipema unany 1 Anekca X JlejToHCKOT MHPOBHOT CIIOpa3yMa HaBOIH
ce Kao jeqaH Of 3ajaTaka yHampeleme MomToBama JbYACKUX MpaBa, IITO
ce y wiaHy 2 CcTaBJba BHCOKOM NpEICTaBHHUKY y HaJUIeKHOCT. HerarnBan
OJITOBOP HA NMHTAmE J1a JIK je TO YAHUO BHUCOKH IPEJICTABHUK J1aje TIPOCTO
JE3WUKO TyMadermhe OMII0 KOje HhEeroBe OUTyKe O CMjEHH.

3¢ http://www.echr.coe.int/Documents/Convention_SRP.pdf, 20. jyn 2017.
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Haxkon npeam0yie y kojoj Bucoku mpeacTaBHUK MOKyIIaBa mpoHahm
MIPaBHU OCHOB 3a CBOjy OJUTYKY OH JJOHOCH OJITYKY KOjOM C€ CMjemyje
,IbETOBa KPTBA“ CIHjeIu: ,,... U 3abpamyje My ce 00aBJbamkhe CBakKe
ciyxOeHe, n300pHE WM MMEHOBAHE jaBHE (yHKIIH]€, KAa0 W KaHIHIO-
Bam¢ Ha U30opuMa 1 00aBJbamke PYHKIHU]E Y MOJUTHIKO] CTPAHIIH, YKO-
JIMKO WJIM CBE JIOTJIC JOK I'a BUCOKH MPEJCTABHUK HAKHATHOM OJTYKOM
€BEHTYAJIHO U3PUUNUTO HE OBJIACTH 1a McTe o0aBiba. OaMax My mpecTajy
CBa MpaBa Ha HAKHAJIe OJIHOCHO MPUBHWIIETH]E UM CTATYC KOja Ipou3Jia-
3¢ U3 BErOBOT MOJI0XKaja...

[Mocnuje ,,u3peke” HABOJIE CE Pa3jio3M 3a CMjEHY y KOjuMa C€ HaBOJHU
KaKO je KaKICHH [T0BE3aH Ca HEYyBEHHM aKTHBHOCTHMA KOje ,,yIpOXKaBajy
CTa0WJIHOCT U BJaJaBuHY IpaBa™,’’ a 3aTHM ce HacTaBJba, ,,0l KOJUX HEKe
WIN CBE, TUPEKTHO WJIM MHIUPEKTHO 00e30jel)yjy MarepujaiHy MOIPIIKY
U U3JPKaBambe JeTHOM O ONTY)XEHHX...“ mpema wiany 19 Craryra ICTY.
Ha kpajy ce HaBonu aa sxpTBa BUCOKOT mpeacTaBHUKa BPIIM ONCTPYKLHU]Y
MUPOBHOT Iporieca u Mopa (!) Outu cMujemeHa ca japHe GpyHkuuje. Takohe,
CMjeHa Tpaje JOK BHOCKHU NPEACTaBHUK HAKHAIHOM OJTYKOM ,,CBEHTYaIHO
W3PUYUTO HE OBJIACTH  CAaHKI[MOHUCAHOT Jia 00aBJba CBOjy (DYHKIIH]Y, LITO
yKa3yje Ha CaHIIKH]y HeoapelheHor Tpajama. Ha kpajy ce uctuue u3BpIiiHocT
OJTyKe, jep CTyla Ha cHary oamax, 0e3 J0JaTHUX MpoLeIypalHuX Mjepa,
u 00jaBJbyje ce oAMax y Ciiy>)kOeHoOM riacHuKy. CBe OBO jecy mjepe ,,Koje
HEMajy HU MPaBHOT W3BOPHILTA, HU MPABHOT YBOPHILTA, HU MPABHOT OKBH-
pa“,*® mehytum, 3a OXP, cBe cynose y buX, a moBpx cBera u 3a EBporicku
CYI 3a JbYJICKa IpaBa CBE TO je HEONXOAHO, MPABHO YTEMEJHEHO U TAKO Ce
Mmopa. Ha Taj HaunH, 3axBasbyjyhu HaTIPaBHOM YMHHOILY, OTHOCHO CBEMO-
ryhieM BUCOKOM IIPEJCTaBHUKY, CMH]CH-ECH j€ BETUKH OPOj YHUBEP3UTETCKUX
npodecopa, MOTUIHM]CKUX CIY)KOSHUKA, OMIITUHCKUX OpraHa, CTpaHAYKUX
JUYHOCTH, IUpeKTopa y npeny3ehuma, cynuja, terutumMHo nzadbpanu [Ipen-
cjennuk PenyOnuke Cpricke, 3atum wiaH [IpencjennumiraBa buX, munu-
cTap, HapoaHu NociaHuk u Ap. C 003upoM Ha TO /ia je BpeMEHOM ciadu-
Jla yjiora BHOCKOT TPEICTaBHUKA, H-ETOBE HOBHUjE OIJIyKe Cy OWiie UCIby-
YHBO BE3aHE 33 YKUJIAKkE paHHje U3PCUCHUX OJIYKa, Tj. Y HOBHUjE BpUjeMe
OH ,,peXxa0WInTyje CaHKIMOHUCAaHe. BUCOKM TpeJCTaBHUK HABOIM Ja je
yKUamke 3a0paHe 3aCHOBAHO Ha BUILEC Hadena: MPAaBUYHOCTH, MPABUIHOT
yhpaBjbaba U pa30opUTOr UCIyHaBamba MelyHapoaHOT MaHJaTa BHCOKOT
Npe/CTaBHUKA, KOjuMa ce y3uMa y 003Up paBHOTeXa u3Mmely 3amrTute ap-
JKaBHE CTAOWJIHOCTH W MpaBa nojeauHana. OaMax 3aTUM, OMHUIIOTEHTHH

37 TakBa Qopmynainuja cama 1o ceOu JOBOAM 10 NHTama: “Jla Jin BlaJaBHHA IpaBa
TIoZIpa3yMHjeBa CaHKI[HOHUCAbe TpaljaHa o1 cTpaHe JIMYHOCTH Koja je HeHauIexHa 3a To?

38 P. B. Jlykuh, ,,ITonoxaj rpah)ana Koju cy KaxXemeHH ouTykama Brcokor npencraBHEKa™,
Ipasna pujeu 18/2009, Bamwa Jlyka 2009, 144.
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BUCOKH NPEJICTABHUK HABOJM JIa BAJIMIHOCT PaHUje OJUTyKe HUje YIUTHA, a
Jla OecTpaBHO CAaHKIIMOHNCAHW HeMa MPaBHO HA OMIITETY KOja je MOCIbEIU-
11a HeBpIIeHka (QYHKIH]je 300T OITyKe.

OBakBUM OJUTyKaMa BUCOKH MNPEJICTaBHHUK je rpy0O KpIIMO HE camo
Yerae buX (unan I, craBou 2, 3, u 4), Beh u EBporicky KOHBEHIIU]Y O JbYII-
CKUM IMpaBHMa U OCHOBHHUM cJI000/1aMa, Hako ce y YCTaBy Ha BHUILIE MjecTa
NOMHIbY PEJIeBaHTHU Mel)yHapOJHH aKTH KOjU TapaHTyjy MpeKplIeHa npasa,
yispyuyjyhu u Konsenuujy. [Ipexpmenu cy: unan 6 Konsenuuje, kojum je
NPOMKCAHO MTPaBO Ha MPpaBUYHO cyheme; unan 13, Koju roBOpH O JjeNI0TBOP-
HOM IPaBHOM JIjeKy; WwiaH 17 koju 3a0pamyje 3710ynoTpedy rnpasa uTI. Kao
U Jpyra, He camo JIiM4YHa, Beh 1 eKOHOMCKa M COllMjaiHa [paBa, Kao IITO je
npaBo Ha pajl, y3 HAIOMEHY Jia HHjeJHA HHCTUTYILMja HUje TO HU TOKYIIa-
na crupujeuntd. Kao 1mTo ce U3 HaBeACHOT BUJHM, BUCOKH IPEICTABHUK j€
y3ypnupao, Tj. oTeo OpojHa rnpasa rpal)annma rpyOuM KpIIemheM HajOCHOB-
HHUjUX JbYACKUX TpaBa M NPaBHUX TEKOBUHA. Tako, alelaHTH y MPEIMETY
AIT 953/05 HaBoye, MUCIUMO TauHy TBPAY, Jla Cy 300T CaHKI[Hja BUCOKOT
NpeJCTaBHUKA TIPETPIjeIu capitis deminutio maxima, 1j. TpahaHCKy CMPT.
Kibyunu npoGiieM y Be3u ca ojyIyKama o CMjeHama 1 CyClieH31jama, y CMHUC-
Jy BUAHOT KpILEHha HOPMH O JbYJICKUM NpaBHMa W cioboiama, jecte Be-
3aH 3a HeNocTojame xkande. Benenujancka koMucrja y cBoM MUIIBEHY U3
2005. cmarpa uCnpaBHO Ja ,,BUCOKH TPEICTABHUK HHjE HE3aBUCHH CyIH]ja
U J1a HeMa JIEMOKPATKCH JISTUTUMUTET KOju Lpnu oj Hapoaa buX®, Beh on
Jjeryje npemMa noJUTHYKOM rporpamy MelyHaponHe 3ajenHulie. 3ay3er je
CTaB J1a je HeMPHUXBAT/FMBO, Y CMUCIY KOMIATUOMIHOCTH OJUTyKa ca Mehy-
HApOJHUM CTaHJapAUMa, TIOJIMTHYKO JIjesIo TOHOCH OAJYKE KOje HUCY Mpe/-
MET ,,lIpABHUYHE pacrpaBe, Wik 0apeM MHUHUMAJHOT 3aKOHCKOT TpoIeca U
aHajau3e mpe] He3aBUCHUM Cy[IOM. Y rope HaBeJCeHO] OAIYUH YCTaBHU
CYI je 3aKJbY4HrO Jia je MPEKPILIEHO NpaBo Ha MPaBUYHO cyheme anenanara,
Te HaJIOKKMOo bocHM 1 XepLeroBuHM Jla OCUrypa 3allTUTY TpaBa rpahana.

4. CTAB YCTABHOI' CYIA O OJJIYKAMA BUCOKOTI"
INPEACTABHUKA

YeraBau cyn buX je HCITUTHBAO yCTaBHOCT HEKMX aKaTa BUCOKOT MPEZICTaB-
HHKa U 33y3€0 MUIIUbeHa 0 brMa.> Ctora, 0cBpHyheMo ce Ha CTaBOBE O HHTEP-
BEHIIMjaMa y 3aKOHOIABHY 1 CYACKY BIIACT. Y TOM CMHUCITY, jeTHA OJ] HajBOYKHH]IX
OIUTyKa OIHOCH C€ Ha 3aKOH O JIPKaBHOT T'paHWJHO] ciyx0u bnX (Omrtyka
Yerasaor cyna buX V 9-00). V T10j ommyin Cyzm roBOpH O IOCTOjamby ,,(DyHK-

% T. Mapxkosuh, (2012), 317. (,,Bucoku npejcraBHUK WAk HUje cBeMOhaH y OJHOCY C
uHcTuTyMjama bocHe u Xepuerosuse.... OBaj Cyl HE MOXE BPIIHUTH KOHTPOIY HETOBHX
HAJUIC)KHOCTH HUTH EbUXOBOT BPILICH:A, IITO HE 3HAYM []d HE MOXKE UCITUTHBATH YCTABHOCT
3aKOHA KOj€ JIOHECE BUCOKH MPEICTABHHUK )
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[IHOHAITHE JTyaHOCTH Y biX“,* koja mompasymujeBa ja BUCOKH MPEICTABHUK
cyrncrutywuiie gomahe Baacti'! Tako mto 00aBsba MOCIOBE KaJia OMHOCHHU Opra-
HH HUCY y CTamy Aa To unHe. Jlamme, Cya ce mporsiacio HeHa I KHUM 3a KOH-
TPOJIHCamE akaTa BUCOKOT MPE/ICTAaBHUKA KOjH Cy JOHECEH! Ha OCHOBY AHEKca
10, pezomynmja PIC-a, wmm pesonynuja Casjera 6e30jennoctn YH, e mmme-
paTHBHO HAIVIACHO JIa C€ HAMETHYTH 3aKOH ,,MOpa cMaTpary 3akoHoM bocue u
XeprieroBuHe . YCTaBHU CYII je TUME JIOBEO Yy MUTAmE cCyBepeHOCT buX mera-
n3yjyhn WHTEpBEeHIMje BICOKOT TIPEICTaBHUKA, jep OIpaBIaBa MHTEPBEHIIN]Y
y TIpaBHHU cHcTeM Mel)yHapomHor (akTopa, IITO CUTYPHO HHjE CBOJCTBO jeIHE
npkase. Taxohe, YeraBau cyn buX ucride y MCTOj OUTYIH /1a TO IITO j€ 3aKOH
HaMETHYTO (a He JOHMO!) BUCOKH ITPEACTaBHUK, HE MH]CHba FheTOB CTATyC 3aK0-
Ha HA Yy (hopmu, ¢ 003UpOoM Ha TO 1a je ob6jaBsbeH y CiryxOeHOM miacHUKY brX,
HH CYIITHUHCKH, jep TOTHaja Moy ,,3aK0HOaBHY Ha/UIeKHOCT |lapmamenTtapue
ckynmrruHe buX* (koja ra, moncjehamo, Mopa ycBojut 6e3 u3MjeHa). YcraBHU
cyn je y Omrynm Y 25/00 mocTaBuo MUTamke J1a je BUCOKH MPEICTaBHUK HazIe-
JKaH Jla MHjera rocTojehe 3akoHe, a He camo Ja Hamehe 3aKkoHe Koju ypehyje
JIOTaJ] HeperymcaHe 00IacTy, Ha KOje je 1a0 TIOTBPJIaH OJIrOBOD.

Taxobe, panuje nomenytr 3akon o Cyny boche n XepueroBune je 61o
HPEIMET OL[jeHE HEroBe YCTaBHOCTH 07 cTpaHe YcraBHor cyna buX.* Cpricku
TIOCJIAHMIIH, Tj. TIOJHOCHOILIY 3aXTjeBa, Cy TBPJWIIU JIa HE TIOCTOjU YCTABHH OC-
HOB 3a JIOHOIIICE-¢ OBOT 3aKOHA 1103uBajyhu ce Ha wiaH Il 3a Ycrasa (nomjena
HaJJIOKHOCTH),” Kao ¥ Ha YHibeHuITy 1a YcraB buX He npeaBul)a HUKaKBe Cy/1-
CKE MHCTaHIIE, ceM YCTaBHOT cyja buX, Ha Jip)KaBHOM HUBOY. YCTaBHH CyII j&
MIOHOBHO HEKE CTaBOBE 3ay3eTe y PaHUjeM OTyKama, TIOIyT OHOT Jia TIPaBo HC-

40 HemoryhHO je 3aMHCIINTH JIa CYBEPEHOCT MPUIIa/a jeIHOM [TOJIOBUHOM jEIHO] BJIACTH,
a IPyroM MoJIOBUHOM Jpyroj Biactu. — C. JoBanoBuh, O dporcasu — ocHosu jeone npasHe
meopuje, beorpan 2011, 182. , 13 camor JIejTOHCKOI MHPOBHOI CIOpasyma MpOU3JIa3u
na je bocHa u XeprieroBuHa MeljyHapooHO MpU3HATa JpXKaBa, alld ca jaKUM YTHIAjeM
MmelyyHapoaHe 3ajelHUIE W T3B. JyalHUM JjeloBameM JoMmahux m MmehyHapomgHUX THjena
YCIOCTaBJLEHOT THM criopazymoM.” — Omnyka YerasHor cyna buX ATl 953/05. (http://www.
ustavnisud.ba/dokumenti/ sr/AP-953-05-85074.pdf, 20. jyn 2017)

41 BHCOKH MpEICTAaBHUK HHje OBIAMINEH 1a CYNCTHTYHIIE JETUTHMHO YCTaHOBJbCHE U
u3abpane oprane y bocHu u XepLeroBuHu — napiaamMeHre, Biaje, CyA0Be, HUTH Jia MOCTyma
MUMO YcTaBa M 3akoHa. — M. [Imuuwmh, ,,bocaHckoxeprieroBauka ap’kaBa M HEH YCTaB™,
Toouwrsax Ipasnoe paxkynmema Yuusepsumema y Barsoj JIyyu 2013, 100.

2 Bua. Omnyka Yerassor cyna buX U 26/01. (http.://www.ustavnisud.ba/dokumenti/ sr/u-
26-01-51291.pdf, 25. jyn 2017)

# 3aHNMIJBUB je cTaB YCTaBHOL CyJa y BE3H ca IIOZjeIoM HaUIKHOCTH 3ay3eT y Omrynu
VY 25/00, nmpema kojem ,,uTama Koja HACY W3pUUUTO HaOpojaHa y wiany III 1 YcraBa kao
HaJUIC)KHOCT HHCTUTYIHja BocHe n XepleroBuHe HICY HY/KHO Y HCKJbYYHBO] HA/UICKHOCTH
ertutera”. Ca OBUM CTaBOM HHCMO CalIaCHH jep je IMojjena HaJUISKHOCTH M3BpILICHA 110
HPHUHIUITY O3UTHBHE CHYMEpaLije Y OMHOCY Ha HHCTHTYIHMje buX, a npuHIMN reHepaiHe
KJ1ay3yJie Ce OIHOCH Ha GHTUTETE — CBE ILITO HUje HaauiexxHocT buX, npezcraBiba HaUIGKHOCT
EHTUTETA, LITO HECYMBUBO Ipou3iasu u3 uiaxa III 3a.
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MITUBAa YCTaBHOCTH 3aKoHa npuraaa CyJry camMo aKo je BHCOKH MPEICTaBHIK
3aKOH OKTPOMCA0 Ha OCHOBY ,,CylcTuTyucama‘ [lapiaMeHTapHe CKymNIITHHE
buX. Omnyka YcraBror cyna je Ouna ma ocanBame Cyna buX Huje mpotuBHO
YeraBy (y3 IPOTHBIBEE-E CPIICKUX U XPBATCKUX CyNHja), M TO U3 cibenehnx paz-
nora. [IpBo, YcraBHu cyn cmarpa peneBanTHUM wiaH | 2 Yeraa buX npema
KojeM je ,,bocHa m XeprieropuHa JIeMOKparcka ApkaBa Koja (DyHKIHOHHUIIE Y
CKJIa/Ty Ca 3aKOHOM M H OCHOBY CJIOOOHHX U JIEMOKPATCKHX M300pa‘, a 3aTuM
U JIpyTe WIAHOBE, IITO CYIMITHHCKU MTOCMATpaHo 3HA4M Ja je JAyX YcTaBa Impo-
JKET TapaHTOBamhEM JhY/ICKUX IpaBa u ciiobdoxa. J{pyro, Cyn ce mo3Bao Ha IprH-
IUITe BIIAJIaBHHE TIPaBa, MPaBUIHOT cylhema u e(heKTUBHOT MTPaBHOT JIHjeKa, U
MCKa3ao yBjepeme aa Ou ocHuBame Cyma buX Owuio ,,TonpuHOC jadamy BiIaaa-
BUHE IpaBa‘“‘, T¢ HAIIacuo MomIoKHOCT Oymyhmx omryka Cyna buX xoHTpoim
oIl cTpaHe YcraBHOT cyda. Buammo na je YcTaBHH Cyn KOPHUCTHO TEIICOIIOIIKO
Y eKCTEH3WBHO TyMaudere MPIIUKOM JIOHOIIEHa OJTyKe, IITO ¥ MHAYE YUHU.
Takohe, y oty ¥V 16/00 Be3aHOj 32 HAMETHYTE M3MjeHe 3aKoHa O MPOIaju
CTaHOBA Ha KOjUMa MIOCTOjH CTaHAPCKO TpaBo, YcraBHU Cyi cMarpa Ja ,,BICO-
KU TIPEJICTaBHHUK, KOjH j€ Y OBOM CITy4ajy OHo KpeaTop 3aKoHa U KOjH j& TIOHHO
TIpaBHE open0e Kako OW CITy’KHO JISTUTHMHOM W BaYKHOM ITHJBY, IMa ofpeheHn
CTeNeH c000IHe MpoIIjeHe Mpu opehuBamy Kako Hajoosbe oCcTHhu 1Hb™.

Viora cBakor yCTaBHOT cyja, TpeOa OUTH 3allTUTa YCTAaBHOCTH, LITO
YKJbYUYj€ U 3alITUTY CYBEPEHOCTH OJJHOCHE JIp’KaBe, y OBOM ciiyuajy bocHe
u Xepueroune. Ctora, caMo yCTaBHH CyJl MOKE Jia BPILIH KOHTPOJY YCTaB-
HOCTH U Jla TyMa4H YCTaB. YIIPKOC TOME, HEKH ayTOpH CMarpajy Aa y TOM
CMHCITy 3HaYajHy yJO0Ty UMa M CaM BHCOKHU HPEICTaBHUK,* IITO cMaTpamo
HEOCHOBaHMM M HeTayHUM. Mehytum, YeraBuu cyn buX ounrnenHo Huje
MOCTYIao Ha oAroBapajyhu HauuH, jep je CBaKM HaMETHYTH akKT TyMauuo
HAa Ha4MH KOjUM C€ JIeraJiu3yje U JISTUTUMU3Y]C JIjeJIOBaEkEe BUCOKOT IMPEJI-
CTaBHHUKA. Y TOpe MOMEHYTOM IPEIMETY, TPOj€ Cy/Hja je Jall0 U3J[BOjCHO
MUILJBEHA, & Ca HEKUM O]] 3ay3€THX CTAaBOBA CE Y MOTIYHOCTH CIIa)KeMO,
nopen Tora mro je ocHuBame Cyna buX 0uno norpedHo Ap)kaBu paju 3a-
IITHTE BCHOT TpaBHOT nopetka.*’ [Ipu JoHOIIeHhY HEKHX OJTyKa, BUCOKU

4 Visoki predstavnik ¢etvrti aneks tumaci u kontekstu drugih aneksa i cjeline Dejtonskog
sporazuma, a Ustavni sud ima vrhovno unutrasnje tumacenje unutar ustavnog sistema BiH.*
— R. Neskovi¢, 229.

4 3ajmarak CBaKOr yCTaBHOI Cyda, ma ¥ YcraBHOr cyaa buX, je na kpo3 samrury
ycTaBa ¥ OCHOBHMX IIPUHIIMIIA ITPABHOT IIOPETKA CAAPIKAHUX Yy HeMy JTOINPHHOCH TOME, a
He Ja yTBphyje Koje HHCTHTYLHje Ip)KaBH Tpedajy, IITO je HaIeKHOCT yCTaBOTBOPLA, Tj.
3aKOHOJABHOI' OpraHa, a IMOrOTOBO HE Ja Oljemyje KapakTep W YJIOry TUX MHCTUTyLHja.
— Uznpojeno munubewe cyauje npod. ap Cuexxane Cauh Ha Omnyky YeraBHor cyna buX
U 26/01. ,,He moxe moctojatu Cyn BocHe n XepIrieroBuHe ako ra HemMa y caMoM YCTaBy
Bocue n Xepuerosure... JeinHy Ha4KH 32 yCIOCTaBY OBAKBOT Cyaa O61o 61 Moryh ycraBHOM
peBu3HjoM, y ckiany ca wianoM X 1 YeraBa boche u Xeprierosune. — M31B0jeHO MUIILIBEHHC
cynuje aoil. ap 3BoHka Musbka Ha Omnyky YeraBHor cyaa buX YV 26/01.
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MIPEJICTaBHHUK Ce T03MBao M Ha YcTaB buX, ma je mpeyseo Ha cebe ymory
WHTEpIpeTaTopa YcTaBa, Koja MpHUIaia UCKIbYYNBO YCTaBHOM cymy buX,
jep je caMo yCTaBHH CYJI ,,HETaTHBHH YCTaBOTBOpAIl .

5. (HE)CYBEPEHA BOCHA 1 XEPLIETOBUHA

5.1. bocHa u XepieroBuaa — IpoTeKTOpaT?

300r 3HauajHe yiore Meh)yHaponHe 3ajennuie y bocHu u Xeprieropunu ca-
CBHM OIIPAB/aHO CE MOXKE MTOCTABUTH IUTAKA JIa JIM je OHa MpoTekTopar. Ocum
wTo ce buX y npaBHO]j JMTepaTypu MOHEKa | 03HayaBa Kao MPOTEKTopar,*® Ko-
pHCTE Ce U Ipyre KOBaHHIIE, UCTHHA MPABHO HETIO3HATE, KOjUMa Ce OHA Ha3MBa
»»de facto poTeKTOpaToM, CyTICHMjapHUM de facto TPOTEKTOPaTOM, KBa3u WITH
cemu (1ioity)-tiporekroparom*’ mehyynaponse 3ajenuaune’.*® O cBux u3pasa, 3a
NPBHX JeCeTaK roJMHa HaKOH CTyIama Ha cHary Ycrasa buX, Hajnpuxsaribu-
BUjU O OMO TepMHH KBa3HIpoTeKTopar. PopManHONpaBHO OIHOCHO de iure,
bocha n XeprieroBuHa u tajia jecte apikasa (MMa cBoj YCTaB, Jpyre JIpiKaBe Cy
je mpu3Hae u ci1.), aju (HakTUUKH OHA je Hau3mies Onicka nporekropary.” He-
PHjETKO Ce UCTHYE JIa j& ECHO MIOCTOjakhe CaMo Pe3y/ITar 3HauajHe yiore mehy-
HapOJIHE 3aje/THHUIIE, TE 1A je heHa OyayhHoCT yruTHA,® 300T pa3IuIuTOCTH Y

4 LAKTepu Koju Cy HaMeTald IPOMjEHE M IPEHOIICHE HAUISKHOCTH Cy: BHUCOKU
NpeJICTABHUK, KAa0 BPXOBHH ayTOpHTeT y BocHM M XepueroBuHH, KOjH je HOCHIIAIL
npotekropara...” — P. Kyamanosuh, (2012), 65.

47 ... bocHa u XepuerosuHa ce Mo)Ke O3HAYUTH KAO HOIYNPOTEKTOPAT MIIM — IPaB-

HUM passepartoutom — kao apxapa sui generis.“ (Steiner, Ademovi¢, 815). Posljedica
intervencionistih dejstava visokog predstavnka jeste ,,da je i danas Bosna i Hercegovina u
poziciji (polu)protektorata, da se njezin Ustav u bitnim segmentima ne provodi, odnosno krsi
i devalvira®“. — E. Omerovié, ,,Ustavne promjene u Bosni i Hercegovini®, Drzava, politika i
drustvo u Bosni i Hercegovini — Analaiza postdejtonskog politickog sistema (ur. D. Banovic,
S. Gavri¢), University press — Magistrat Sarajevo, Sarajevo 2011b, 139. Heku ayTopu je
OlIMjerYjy Kao J1a0baBy JAp:KaBHY 3ajCAHUILY ca 0OMIbekKjuMa npoTekropara. — M. Jlmuuuh,
,»YCTaBHOIIPABHH aCIIEKTH MPEHOCA HAJIEKHOCTH, eeKara NpeHoca U MOryhHOCTH HBHX0-
Bor noBpara“, loouwrax I[Ipasroe ghaxynmema Ynusepsumema y barsoj Jlyyu 2007, 177.

4 Steiner, Ademovié¢,731.

4 Omura kapakreprictika Criopasyma je Jia je HMITHIUTE cTaBuo BocHy 1 XepLeroBiHy Iox
,[IPOTEKTOpAT* MehyHapo/IHe 3aje/tHHIIE. . BULLIEroauIba npakca OXP-a, 1aje OCHOBA 3a TBP/IkbY Jia
je mucuja mehyHaporHe 3ajeauie y bocHu de facto mpotekTopar, OIHOCHO Ja ce OBIje (haKTHUKA
paym o MehyyHaposHO]j ynpaBy Haj jexHoM de iure cyBepeHoM 3eMiboM. ™ — 3. [Tajuh, 458-459.

% HeycrjemHocT npojekra CTBapamba HOBE, JEMOKPATCKE jYTOCIOBCHCKE APXKaBe, yTH-
Iaja je Ha ocTBapuBame ‘JejToHcke buX’, ma ce, mpeMa MUIILIbEEHY HeMaJIor Opoja ayTopa,
CTHYE YTHCAK Jla OHA jOII OICTaje caMo 3axBasbyjyhu MeljyHapoaHoMm mpotekropary™y M.
Jmuauh, ,,bocra n Xeprerosuna — Quo Vadis®, loouwmax Ilpasnoz ¢paxynmema Ynusep-
sumema y barwoj JIyyu 2014, 232. Y jeqH0j OAIyI[¥ BUCOKH MPEACTABHUK HABOIM 14 ,,bocHa
u XepuerosrHa y Behoj Mjepu 3aBucu oz Mel)yHapoHe noapiike u 1o0pe Bosbe Hero Behmna
3eMasba. — Bun. Omiyka kojom ce cMmjemwyje [paran Yosuh ca mosoxkaja wiana [Ipencjen-
numtea bocue u Xepuerosune (http://www.ohr.int/?p=65334, 28. jyn 2017)
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TOTOBO CBHM TIOJbMMa Mel)y KOHCTUTYTHBHAM Hapomuma. Mako je mocrojame
OpraHa KakaB je BUCOKH TPEJICTABHUK y HajMarby pyKy 4yaHo,’' unak buX, y
YCTaBHOIIPABHOM CMUCITY, HHj€ IPOTEKTOPAT jep HeMa CBa OOMIBEK]ja TIPOTEK-
Topara,”” a y IPUJIOT HEeTalluj1 IPOTEKTOPaTa, UIIE U TO J1a Y HOBH]j€ BPHjeME BU-
OCKH TIPEJICTABHUK de facto Hema HUKakBy ynory y buX, cem uucro penpeseH-
TaTuBHE. Y CaBPEMEHOj IIPaBHO] TEOPHjH C€ UCTHUE J1a TIPOTEKTOpar ,,HacTaje
YTOBOPOM KOjHM jelHa CTpaHa YrOBOPHHIIA (JIprkaBa 3allITUTHUIIA) TIPEy3rMa

3aIlITHUTY APYTe CTPAHE YTOBOPHUIIE (AprkaBe mTrhermnie).>

3a mpOTEKTOpaT je HajupHje KapaKTePUCTHUUHO Ja MPeAcTaBiba OJHOC
JIBHjE JpKaBe, a HE je/IHe JIpJKaBe U MpelIcTaBHUKa Mel)yHaponHe 3ajenHu-
ue. Yumennna je na y buX melhynaponnu ynpaBHuk HUje Oniia jeHa ipiKa-
Ba, Beh je Ty ynory umana melynaponua 3ajennuna.>* Jlasbe, mporekropar
nozpa3yMujeBa Jia ce CIIOJbHU MOCIIOBH Hajla3e y pyKama JApiKaBe 3alliThT-
HUIIE, 1IITO, TIAK, HUje ciay4aj y bocHu u Xepleropuny, jep cy y 10j ClIOJbHU
MOCJIOBH Y ,,pyKaMa joMahinx qp)KaBHUX OpraHa, a OpojHa YHYTpallba MH-
Tarba KOHTOPJIMIIE EKCTEPHH yrnpaBuTesb > MiMa u ayTopa Koju UCTHUY Ja
je mpaBuIIO J1a pyKaBa mTHheHnIa HeMa BIIaCTUTE AUTIOMATCKE MPEACTaB-
HHUKE Y HHOCTPAHCTBY, ajld Ja MOCToje u3y3enu kakas je buX.® Cmarpa-
MO JIa je MUIIUbEHE Koje Herupa buX xao mpoTekropar, uako OHO HACTOjU
HOTIYHO yna/buti buX ox craryca mporekropara IITO HUje Y MOTITyHOCTH
HPUXBATJBUBO, U TO y cMUCTy 12 je bocHa u XeplueroBuna 1yro BpeMeHa
uMaa HajapeleHor cTpaHor (akTopa OJMYCHOT Y BUCOKOM IIPEICTABHHUKY.
Hexu aytopu ce no3uBajy Ha anunejy 6 [IpeamOyne Yerasa buX®' y kojoj ce
NOMUIbE OIIPUjeACILEHOCT 3a cyBepeHuTeT buX, mehyTtum To ce He 6u Mor-
JI0 03HAYUTH Ko €JIEMEHT KOjU HCKIbYYYje Jajby PaclpaBy O CyBepPEHOCTH,
HApOYMTO aKO c€ y3Me y 003up TO Ja MpaBHH MUCLHU HEPH)ETKO TOBOpPE O
npuMary (pakTUYHOT HaJ PaBHUM KaJia je pujed o cyBepeHoCcTH. MehyTum,

31 Ako npxaBy, uamel)y ocTanor, KapakTepHile U suprema potestas OHJIa e OHE U HE MOTY
Has3Baru apxasama. — M. Kpeha, Melynapoono jasno npaso, beorpan 2016, 142.

52 OBnamreme YCTaBHOr Cyna Ja HCIHTYje YCTABHOCT 3aKOHa KOje JOHECE BHCOKH
NPEACTaBHUK jaCHO yKasyje Ha To jga ce bocHa M XepleroBMHe He MOXKE CMarparu
MPOTEKTOPATOM U Jia C€ FheHa APXKABHOINPABHA MPUPOJA MOKE MOBE3aTH Cca KaTeropujoM
cyBepenurerta.” — I. Mapxosuh, (2012), 317.

3 1. M. Mutposuh, V600 y npaso, beorpax 2015, 89.

3 Stahn, 115. On ucruue na buX HHUje MPOTEKTOPAT jep MPOTEKTOpAar MOApasyMHjeBa
caBe3 m3Mel)y JBHje ApkaBe (a He jeHE IpKaBe U MelyHApOIHE 3ajeIHHIIC).

55 Steiner, Ademovi¢, 731. ,,Otyna u yBjepeme na je bocHa u XepleropuHa cyBepeHa
Jp’kaBa caMO HOPMATHBHO, alli HE M CTBapHO, 300r yilore MHCTHTyLHja MelhyHapoaHe
3ajeIHHILIE, TOCEOHO BUCOKOT M CHELMjaHOT MPEICTaBHUKA, IITO HE MPOUCTHYE U3 HEHOT
ycraBa.” — M. Imuunh, (2014), 235. M. Kpeha, 154. — (,,[Ipumep dhopmanHo cyBepeHe u
He3aBHCHE JprkaBe 1o Mel)yHapoaHoM yrnpasom je bocua u XepierosuHa. )

1. M . Murposuh, 89.

37 Steiner, Ademovi¢, 791.
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jaBJbajy ce u cxBaTama koja ynopelyyjy buX ca ,,MonepHuM cTaparesbcTBa y
cmuciy noesbe YH®,® wiu crieruduanmm nosnokajem Aycrpuje u Bbemau-
ke nocnuje JIpyror cjerckor para.>’

AKo ce y3Me Ja je npuMapHH 1uJb MehyHapoane 3ajennune y bocuu u
XepueroBuHu OMO CTBapame CTAOMIHOT, U Ha JIEMOKPAaTCKUM NPUHIMITUMA
3aCHOBAHOT APYIITBA, Tpeba MMaTH Ha yMY Jla OCTBapeH-e Tora Huje Moryhe
y3 JjeNioBabe HEOrPaHUYCHUX M HEJISTHTUMHUX MpeICTaBHUKA MehyHapoI-
HE 3ajeHuIIe, YMje paHuje HHTepBeHUHje ynyhyje Ha 3akjbyyak O HecyBe-
penoj buX. Crora, 3akspyuyjemo na bocHy n Xepueropuny u3HyTpa Kapakx-
TEpUIIy TOTIIYHO CYMPOCTaBJbEHU CTaBOBH O caMoj buX, yxipyuyjyhu u
BECHO MOCTOjambe, KOjHu MocToje Mel)y KOHCTUTYTHBHUM HapoAnMa, a Criojba
CTaJTHO MHUjelIamke CTpaHuX (pakTopa, Ha Yelly ca BUCOKUM MPEICTaBHUKOM.

5.2. OcnaOsbeHU CyBEpEHHTET

ITojequauN ayTOpH MUIUBEHA CY N1a jeé HEOIXOIHO Pa3IBOJUTH ITOjMO-
BE CYBEPCHOCTH W JIPXKABHOCTHU, T€ MPHUXBATUTH Ja je JpKaBa CyBepeHa
MaKo OHA TO YMILCHUYHO HHjE y CBHM CBOjuUM BupoBuma.® Cmarpamo jaa
OBAaKBO PEIIATHBH30BAIE U T10j€THOCTABIbUBAILE 110jMa CYyBEPEHOCTH HUje
NPUXBATIBUBO, CEM aKO CE TO jaBU KAaO MOCIhEUIIA IPUCTAHKA JIPIKABE, AJTH
OTIeT CyBepeHOM BOJHOM (HIp. kKao y EBporickoj yauju). ¥V ciydajy buX,
MIPHUCTaHaK Jip>kaBe (POpPMaHO IMOCTOjH, aJi C€ OH OJHOCH Ha MEH]jaTOPCKY
yJIOTY BHCOKOT TIPEJCTAaBHHUKA, & HE Ha FHErOBO HOPMATHBHO JIjeJIOBarbe.’!
CyBepeHOCT je MMaHEHTHO, HEOBOjHBO CBOjCTBO JpiKaBe,*” ma Cy MOKy-
Iajy J1a C€ TOBOPU O KBAa3MCYBEPCHOCTH HENPHUXBATIHUBH. Brcoku mpes-
CTaBHUK HE MOXE CTBApaTH ius novum, ajqd MOXKE YTHIIATH Ha CTBApambe
HOBHX MPAaBHUX HOPMH OJphEHUM MPUTUCKOM Ha oprane buX wmu eHTH-

3 Ibid., 731,

% Verapuu cyn buX y Omiymu YV 9/00 y tauku 5 ucruue:” Vsumajyhu y 063up
CBEYKYIHY cuTyauujy y bocHu u XeplLeroBuHH, MpaBHH CTAaTyC BHCOKOT MpecTaBHHKA,
Kao IpejcTaBHUKa MelyHapoaHe 3ajeuuiie, Huje ocobeH, Beh cy cinune QyHKIM]je o3Hare
U3 IPYTHX 3eMajba y CICIUjaJHHM MOJIUTHYKKM OKOJHOCTHMA. PEleBaHTHHU NpPHMjepu Cy
MaHJIaTH T0J pexXuMoM JpyliTBa Hapojia, W, y HeKUM norieanMa, Fhemauka u Aycrpuja
HakoH JIpyror cBjeTckor para. Mako mpu3Hare Kao CyBepeHe, JOTHUYHE Ap)KaBe Cy Owuie
HOJBPrHyTEe Mel)yHapOIHOM Ha30pY, @ CTPAHE BIACTH Cy JjeIoBalic Y THM JpsKaBaMa y uMe
mehyHnaposse 3ajequuiie, cynctutyupajyhu ce 3a nomahe Biactu.”

0 M. Jouuuh, Caspemenu ¢edeparuzam, beorpan 2006, 453-454. Vctu aytop ykasyje
Ha Pa3JIMKOBAE CaMOCTAIHOCTH OJf HE3aBUCHOCTH, C THM Jia je Ipyra arcoylyTHa.

¢, ,CTpaHe HOTIHCHHULIE Ce jecy caracuiie jia Oy/ie IMCHOBAH BHCOKH IPEACTAaBHUK Koju fie
OUTH KOHaYHU TyMad OBOTI' aHekca (AHeke X), alli ce HUCY carvlacuie Jia OH Ipey3Me Ha cebe
o HaJuTe)kHOCTH Oynyhux mHcTHTymja bocre n Xepuerosure. I'. Mapkosuh, (2012), 316.

©2 )Y uenuHM y3eB, HOPMATHBHA, ‘TIPABOTBOpayKa’ JIENATHOCT JIPKaBe — yCTaBOTBOPHA,
3aKOHO/laBHA M IOJ[3aKOHOJABHA — CYOJIMMHCAHH j€ M3pa3 IEHEe CyBepeHocTH. — M.
JoBuuwuh, 451.
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TeTcKe BiacTu.® YeBajame HAMETHYTHX ,,[IPUBPEMEHHX " 3aKOHA j& MOCTAIIO0
obase3a [IC buX, a He meHo mpaBo, Oyayhu n1a joj je omysero mpaBo ja Ha
UCTe Mpeiake 1 ycBaje amanaMane. CTaTHCTUYKH TIIEAaHO, Y TIEPHOIY O
1996. no 2008. rogune, 11C buX je ycBojuma 391, a ox Tor Opoja je 112
3aKOHA HAMETHYO BHCOKH IPE/ICTaBHUK.

Moxe mu buX na ytuue Ha opnamihema BUCOKU IMPEACTaBHUKA, Tj.
MOCTaBJba CE MUTAKE Ja JI CyBepeHocT bocHe u XeplieropuHe ocraje y
pykama menux uHcrutynuja? Mucruryuuje bocue u XepueroBune nocje-
nyjy ,,IPETIOCTaBIbEHY CYBEpPEHOCT™, a TBpAKE 0 HecyBepeHoj buX ce He
mory uspehu ,,0e3 onpehennx orpama“.** Pasnor Tora jecte pasMumomnsia-
KEHe TPaBHOT, Tj. OHOT WTO je J[ejTOHCKUM cropa3yMoM TpenBuljeHo, u
(akTHUKOT, HAPOUNTO MMajyhu y BHIly MOCTACJTOHCKO jadame HaJIe)KHO-
CTH BUCOKOT TIpe/ICTaBHUKA. TBp/mba 0 ,,[IPETIIOCTAB/LEHO] CYBEPEHOCTH  j&
NOTIYHO NPUXBAaTJbUBA, jep ce buX jaBiba kao cyBepeHa Japskasa, 1o ,,00H-
My CyBepeHHTETa U3jeHadeHa ca OUII0 KOjOM JPYToM AP KaBOM, alld CaMo
MO/l YCIIOBOM Jia j€ CaAp >KMHOM BIIACTH KOjy Bpuie mHcTuTynuje bocHe n
XepLeroBruHe 3a/10BOJbaH BUCOKHU MPEJICTABHUK.

VY ciydajy Hecnarama ca craBoBUMa MHCTUTYIMja buX (ykipydyjyhu
1 HUXOBO HEUHILEHHE, HEIOHOIICHE OAroBapajyhux akara), BACOKH TIpe-
CTaBHHUK TIpe3yMa Ha ceOe BPIICHE IMOCIOBA U3 JIOMEHE CYBEpEHE BIIACTH,
Te Hamehe cBojy Bosby Kao BoJby mHCTUTYIIHja buX. Crora, buX y TakBum
CHUTYyallljama, IePHOINYHO TYOH CBOjy CYBEPEHOCT, IITO HapyIlaBa Hempe-
KHIHOCT M HEJjeJbUBOCT JIP)KaBHE BIACTH,® MMa je HEKH ayTOpU HA3WBAjy
JPYKaBOM Ca OrPaHUYCHUM CYBEPCHHUTETOM WJIM HEIMOTIIYHOM Jp:KaBoM.*®
HempexunHocT apxaBHE BJIACTH je y paHHjeM Iepruojy HapyllaBaHa, jep cy
HEHU HOCHOIIM HEPHjETKO OWIIO CYyOOpIUHHpPAHN BHCOKOM IPEICTABHHKY,
JIOK y HOBHj€ BpHjeMe ,,cabu’ BHCOKM NMPENCTAaBHUK, Y TOM CMHUCIY, HE
yrpoxana cyBepeHocT. XaHc Keisen cmarpa Jia ,,He MOCTOjU TMOJOBUYHA,
NoJIMjeJbeHA, CMaEHa, 3aBHCHA, PEJIATHBHA CYBEpEHOCT, Beh caMo cyBe-
PEHOCT WM HECYBEPEHOCT™, Tj. J1a HheHa HaaIMOh MOopa OMTH HCIOJbEHA Y

63 ,,... BUCOKH MpeCTaBHUK MOXeE ,,TOMAaraTi™ M TaKko MTo he BpImTH GakTHIKH IPUTHCAK
Ha [lapmameHTapHy CKYyNIUTHHY Ja TOCTyma Ha onxpeheH HaumH, anu 0e3 QopmamHOr
Tpey3uMarma leHNX HauiexxHocTn  — [. Mapxkosuh, (2012), 312.

% T. Mapxkosuh, (2012), 319-320. Mctu aytop HCTHYE Aa je MOCTIACTOHCKO JIjeI0Barbe
BHCOKOT IIPE/ICTaBHUKA CTABUIIO CyBepeHHTeT bruX Moj 3HaK MuTama, WTo je HOTIYHO Tad-
HO jep je buX Takopefin ,,uac cyBepeHa, yac HeCyBepeHa', 3aBUCHO OJI [IjeJIOBaba BUCOKOT
pe/cTaBHUKA.

¢ Tpu CYIITHHCKAa CBOjCTBA JpP)KABHE BIIACTH CY: HE3aBHCHOCT, HEIPEKUIHOCT U

HEZIEeJbUBOCT... HenpekuIHoCT ApKaBHE BIIACTH 3HAYH JIa OHA CTAJIHO Tpaje, 6e3 003upa 1mro
ce BCHU HOCHOLU Mewajy  — P.Mapxosuh, 154.

6  TepMuH ,,Ip)KaBa ca OTPAaHHUCHAM CYBEPEHHTETOM™ YIOTPHjeOJbeH ¥ OBOM CITydajy

j€ TPOTHBpjedaH, a OrpaHUYCHE CyBEPEHUTETAa MOpa MPOMCTHUIIATH U3 CI00OIHE OIITyKe
ZpKaBe, KOjy OHa MO)ke ¥ MOHUIITHTH. — . Mapkosuh, (2012), 321.
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CBaKOM CETMEHTY BpIlicHa apxaBHe BiacTu.’” Crora, cariacHu CMO ca CTa-
BOBHMMa HEKHX ayTopa J1a BUCOKH MPEICTaBHUK “TIPABHO PEMETH , OTHOCHO
yrpoxasa MoTiyHy cyBepeHocT bocue u Xepiierosune,” mro ykasyje Ha
,,0CIIabJbeHn CyBepeHuTeT  mpxkase.” J[p)KaBHU CyBEpPEHHTET KOjU MPO-
knamyje YcraB buX je ,,cynctutynpaH CTBApHUM CYBEPEHHTETOM BHCOKOT
MIPEJCTaBHAUKA , TIa C€ MOXKE TOBOPUTE O HEYCTABHOM JIjeJIOBalby HMCTOT, jep
,,A3 YCTaBHE TMO3HIINj¢ KOHCTUTYTUBHUX Hapojaa, MO3UIHje (peasHe) BUCO-
KOT TIPEICTABHMKA W JIp>KaBHE I[jeIMHE, IPOU3Ia3H JIa Ha jeIMHCTBEHO] Te-

PUTOPHjH KOHKYPHIIIE BHIIIE HOCHIIAIA cyBepeHnTeTa™.”

5.3. ObHaBpame CyBepeHUTETa — IIpeodpakaj buX

[Momo ce bochna n XeprieroBuHa y HOBHj€ BpHjeMe KOJIMKO-TOIHKO CTa-
OunmM30Bala, OCTaB/ba ce MUTabE Ja je 0apeM caja oHa CyBepeHa JIpiKasa,
aKo je paHHje TO OWIO CIIOPHO, TO jECT Ja JI Cy OTKJIOHEHHU OIpaBIaHU
npurosopu. Hegopeuenocru u HekoxepeHroctu Ycrasa buX cy usnckusa-
JIe TIOCTOjake BUCOKOT MPEJICTABHUKA KOju OM Ouo menujarop Mehy omrpo
CYKOOJbEHUM TOJUTHYKUM €JIMTaMa, alyd CBUM METOIMMa TyMadyera, CeM
EKCTEH3MBHOT, T€ aHaJIM30M JiyXa J[ejToHCKOr criopasyma, He J101a3H ce J0
MOryhiHOCT J1a OH HemoCpeHO HHTEpBEeHUIIE y cepy cyBepeHe BIacTu. Y
MOCJbE/IIbUX HEKOJIMKO TOJMHA, 3aKJbydyjemMo Jia je bocHa u XepieroBu-
Ha OOHOBWJIA ,,TICPUOJMYHO OJIy3MMaHy" CYBEPEHOCT, OJIHOCHO Jia ce caja
MOKE Ha3BaTH JPXKAaBOM y IIPABOM CMHCITY PHjedH, U TO U3 TPH pasJiora.

IIpBo, y moCTKOHMIMKTHUM roguHama ce buX Tpancdopmucana: ox
nmabaBor caBesa IocTaja je, mpaBHO (Maga He W TMOJUTHYKH) ITOCMaTpPaHo,
cTabuiHa caBe3Ha ApxaBa — Qenepanuja. MacTUTYIIMOHANM3anmja buX, ca
oaroapajyhuM JONPUHOCOM BUCOKOT MPEJCTABHUKA, MPECHOCOM HaJ[IexK-

7 X. Kenzewn, Ilpobnem cysepenocmu u meopuja mehyrnapoonoe npaea, beorpan 2003, 73.

% E. Omerovi¢, (2011a), 140. VHTepBeHIHje BHCOKOT MPEICTABHUKA ,,0rPAHUYABA]Y
CYBEPEHOCT ApiKaBHE BIACTH U 4MHE BocHy M XepleroBuHy HEMOTIyHOM, HEJOBPIICHOM
JIPYKaBOM, KOja HE pacrlosiake CyBEPEHHTETOM Y 00MMY KOjH je KapaKTepHUCTHYaH 3a JIpyre
npxase. — I. Mapkosuh, (2012), 312.

* Bun. H. ITo6puh, Yemasno npaso, CiioBo, Moctap 2000, 112. ,,Brcoku npeicTaBHUK...
rocraje jeaHa mnocebHa, CyBepeHa MHCTUTYLHja y buX ... IpkaBa ycTaHOBJbEHA YCTaBOM
buX (je) nmarnnapHa, moceOHO y CErMEHTY H-EHE CYBEPEHOCTH, JIOK j€ FbeHa CTBAPHOCT jOII
yBHjeK y HOPMH TOIYNPOTEKTOPaTa, y3 MOTIYHY HEH3BJECHOCT y MOy OKOHYaHha TOT U
takBor craryca.” — C. Kapamn, (2015), 80.

O N. Pobri¢, ,,Nedovrsenost ustavnog sistema Bosne i Hercegovine®, Most — casopis za
obrazovanje, nauku i kulturu 2/2006, Mostar 2006, 92. ,,Brcoku npeicTaBHUK BPIIH JPKABHY
BJIACT CaMo OHJa KaJ uHcTuTynuje bocHe u XeplieropuHe HUCY yCTamy Ja TO YUHE, I1a ce
MOJXKE CMaTpaTH CylcuanjapHuM cyBepeHom. — I. Mapkosuh, ,,YcraBHe npomjeHe y bocun
n XepueroBuHu", /pocasa, nomumuxa u opyumeo y bocnu u Xepyeeosunu — Ananausza
nocmoejmonckoe noaumuukoe cucmema (yp. 1. banosuh, C. 'aBpuh), University press —
Magistrat Sarajevo, Capajeso 2011, 83.
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HOCTH ¥ APYTUM MEXaHW3MHMa yIepeHHM Ha jadame buX, Bpinena je y
MOCT/EjTOHCKUM TonmHama. Muctutymje buX tpebajy OuTH HHCTUTYIHjE
Y HCTUHCKOM CMUCITY — CTa0MITHE, He3aBHCHE M JICTUTHIMHE, a HUTIOIITO HH-
CTPYMEHTH IPEKO KOjuX ce crpoBoau Meh)yHaponna Bosba.”' JIpyru pasior
KOjH W€ Y TIPWJIOT paHHje U3PedeHo] TBPAHY jecTe YHbEHHUIIA J1a je Bpuje-
Me BHCOKOT MPEICTaBHUKA ¥ MHTEPHAI[MOHAIN3AIH]j€ TTPaBHOT mopeTka bo-
cHe u Xepiieropune’? nponuio. [oauHaMa yHa3a1, CMjEmbHBAIH CY CE ,,jakn
U ,,c71a0u" BUCOKHU MPEACTABHUIN, Y CMUCITY Kopuinhema oBiamherma (Ha-
pounto boHCKkHX). AHanmu30M Opoja WHTEPBEHIINja, Tj. HAMETHYTHUX OITY-
Ka y HOBHje BpHjeMe, OIpaBiaBa ce Ta TBpAma. Jpyro je murame 1a Jju je
MIPEKaCHO CMarhEH YTHUIIAj BUCOKOT MPEICTAaBHUKA, aJIH j& aHATN30M HOBHjET
njenoBama Beh prima facie jacHo fa je BHCOKH ITpeCTaBHUK ocnabuo. [lece-
TaK To/IMHA HAaKOH MOTMHUCHBamka J[ejTOHCKOT criopa3dyma, OYHELe MOCTere-
HO J1a clTa0u yJiora BUCOKOT MPEJCTaBHHUKA, & OH BPEMEHOM, Y OJUTHIKOM
Y MHTCPBCHIIHOHUCTUYIKOM CMHUCITY, ITOocTaje Oe3Havajua auaHoct.” Tpehe,
Bocha un XepueropuHa Texu Jia IOCTaHe MMyHOIIpaBHA ujaHuia EBporicke
yHH]€e, U0 TIOPOJIUIIE EBPOTICKHIX 3eMajba, OJJHOCHO MTOCT/IEjTOHCKH TIEPHO]T
ce npeoOpaxkaBa y IPeeBPOIICKH repro. Jla Ou ocTBapwmia Taj Wb HEMHU-
HOBHO j€ Jla C€ MOpa CTa0MIIN30BaTH M Yy MOJIMTHYKOM CMHUCHY, T€ Ja MOpa
u3BpIIATH OpojHE pedopme y ckopo cBuM cepama. Ha Tom myty, bocHa u
XepieroBruHa Mopa IMOKa3aTH Ja jeé cCaMOOJIp’KMBA CyBEpeHa JIp)kaBa Kojoj
HUje moTpedan MehyHapomHHM HaI30p, a MOTOTOBO MehyHapomHa HHTEPBEH-
IIja y TIpaBHH MOpeaaK, apskaBa CrocoOHa Ja oCToju 6e3 BHCOKOT Tpe-
CTaBHHMKA, MOcBehieHa O4YyBamy BIIAJIAaBHMHE IIpaBa, IMOIITOBAY JbYICKUX
mpaBa M cJI0001a W eBPOIICKUM BpHjeqHOCTHMA. [ OBOPHMO O OOHABIhAILY
CyBepeHHTeTa jep je panuje bocHa n XepueroBrHa BpIInia CyBepeHy BIacT
CaMo TIOJT YCIIOBOM JIa OHA y CaJIp)KMHCKOM CMHUCITY O/iroBapa Mel)yHapoIHoj
3ajeTHUIH YHja je IepCOHN(HKAIN]a BUCOKH MPEICTABHUK.

3axBasbjyhu ymamemy yiaore BHCOKOT MpeAcTaBHUKA, bocHa n Xepue-
TOBHHA je KOHaYHO JTOOMJIa MPWIMKY Aa MOCTaHe ,,ipyKaBa y IMyHOM Karlalu-

7 JljenoBame BUCOKOT MPE/ICTABHHKA je paHHje MOKa3HBAIO CYPOTHO, Tj. [Ia CY ,,MjeCTO U
yJora 3ajelHIYKNX HHCTUTYIMja BocHe 1 XeplieroBuHe 1 CTeNeH BUXOBE CAMOCTAIHOCTH Y
JMPEKTHO] 3aBUCHOCTH OJI BOJbE, aKaTa U nmocryrnaka Mel)ynapoaue 3ajennune “ — M. [muanh,
,»YCTaBHOIIPABHH aCTIEKTH MPEHOCA HAa JIGKHOCTH, epexara nmpeHoca 1 MOryhiHOCTH lHXOBOT
noBpara‘,  oouwreax [pasnoz pakynmema Ynusepzumema y Barsoj JIyyu 2007, 175.

> TIpaBHu mnopenak buX koju mnpomsiazu M3 MehyHapoIHOr yroBopa je jemaH of
HajyTeJaTJbuBUjUX TIPUMjepa ,,AHTepHAI[OHANIN30BaHor ApskaBHOT ypehema. — K. Cram,
111. ,,OBako poOycran mMannar (mehyHapomHe 3ajenuuIie) OMIO Koje CIIOJbHE CHIIE je, per
definitionem, MHKOMITATHOWMIIAH ca CYBEPEHHIM CTaTyCOM JPIKaBe... Jp)KaBHA CYBEPEHOCT (je)
MIPUBPEMEHO yCTyIUbeHa MehyHnapomaum arennujama.  — 3. ITajuh, 459-460.

3 To 3aKJbydyjeMO aHAIIM30M HEroBux omityka jo 2012. rogune, u ox 2012. romune. Ox
2012. rogrHe BUCOKH MPEACTABHHUK je IOHUO MaJik Opoj akara — 00aBjelITCba, a M IOHCCCHH
aKTH THUY CE yKHJamba 3a0paHa Koje je paHuje U3PHILA0 MOjeTUHIINMA.

117



b. X. CreBuh, ITumamwe cysepenocmu bBocne u Xepyezosune c 063upom na osiauiherba 6ucokoe
npedcmasnuka, lomuuimak [IpaBHor dakynrera, roguna VIII, 1/2017, ctp. 93-122.

tety*, mro de facto Huje Ouna, U TO 3HaYajaH BPEMEHCKH MEPHO,’* OMHOCHO
buX mma npuiuky a npectane OMTH HEOBpIIEHA IpKaBa Yujy CyBEpEHOCT
BHCOKH NPEACTABHUK y3ypripa. Ha Taj HaunH, OTKIIamka ce IPUroBOp MOje/IH-
HHX ayTopa O IPOM3BOJEHOCTH ycTaBHOT ypehema bocue n Xeprerosusne.”

6. 3AKJbYHAK

[ormucuBameM JlejTOHCKOT MUPOBHOT CIIOpa3yMa HCITyH-CH je IPUMapHU
b — Kpaj paTa, au je OWIIo jacHO Jla HOBOCTBOpEHa JpikaBa bocHa u Xepiie-
TOBHHA HHJE y CTamy Jia caMocTaiiHo (hyHkimonwie. Crora, Aneke X Ormrer
OKBHPHOT' CIOpa3ymMa O MHpY mpesBuba MOCTOjarhe BHUCOKOT TPEICTABHUKA
MelyHapoIHe 3ajeTHUIIe, Ca HAIVIAIICHOM MEAMjaTopcKoM yiorom. MehyTim,
BpeMeHoM je CaBjeT 3a UMILIEMEHTALH]y MHUPa, KOjU ce He oMumbe y Criopasy-
My, TIO]T U3TOBOPOM Hee(hHKaCHOT CIIpOBOl)eha MUPOBHUX PjeIlieHa, MPOIIUPH-
BAO HAJUISKHOCTH BUCOKOT TIPEICTaBHUKA. To je y MHOrome uHctutynuje bocHe
1 XepleroBrHe MOAPEANIO BOJbM BUCOKOT TIPEICTABHUKA, KOjU Tpey3rMa Ha
cebe Bpiewe cBUX (DYHKIIMja BIACT Kajia goMahu opraHu He MOTY Jia OCTHT-
Hy CarIacHOCT, IITO j€ OYMTO OZCTYIame U Kpliewe JIejToHCKOr criopasyma u
y3yprpame cyBepeHocTd bocHe 1 XeplieroBiHe, Yiji OpraHy BpILeE HajBUILLY
BJIACT, aJIM CaMO aKO CE FCHOj CaIPKUHK HE TIPOTUBH BUCOKH TIPEICTABHUK.

WHTepBeHIMje BUCOKOT TPEACTABHUKA y YCTABOTBOPHY W 3aKOHOIABHY
BJIACT TIPEJICTaBIhajy OUYMINIENHO KpIIeHke ofpenada ycrasa, jep ce N3pUInuTo
HABOJIM JIa YCTABOTBOPHA M 3aKHOJABHA BIIACT IMPUIA/IAjy MapiaMeHTHMa Ha
JIP>KaBHOM, OJITHOCHO €HTUTETCKOM HUBOY. HaurH Ha KOju Cy HAMETHYTE OJUTyKe
j€ HeTNpHXBaTJEWB, UaKO He Tpebda 3a00paBUTH J1a Cy HEKe WHCTUTYIHje Owmie
KopucHe 1 HyxHe, Hip. Cyn buX xoju Tpeba ma mtute npaBHU nopenak bo-
cHe U XepreroBuHe. Hanamme, BUCOKH MPECTABHUK j& KaXKEbaBao MOjETHHUTIC
oOpa3znaxxyhut 1a OHU OTICTPYHIITY CHpPOBOlEeHe MUPOBHOT CTIOpa3yma, IIITO je
om0 paheHo KpIemeM OCHOBHHX JhY/ICKHX TIpaBa v He camo jgoMahux, Beh u
pereBaHTHUX akata Mel)yHapomHOTr KapakTepa. TakBe HHTepBEHIIN]e Cy MHOTE
ayTope HaBeJie Jia OCTope IPXKABHOCT, OMTHOCHO cyBepeHocT boche n Xepriero-
BUHE, U JIe(pUHHUIITY je Kao IMPOTEKTOpaT, IITO je, U3 PaHuje HaBeJICHUX pasJiora,
HetauHO. MelyTum, dnmheHNna je /1a 3ajeTHIYKe U eHTUTETCKE WHCTHUTYIIH)Ee
HHUCY YBHjEK UMaJie BPXOBHY BJIacT y CBOjHM pyKama, jep je BUCOKH IPEeICTaB-
HUK WMIIEPAaTHBHO Yy CBOJUM OJTyKama 3a0pamuBao OWJIO KakBe HM3MjeHe U
JIOIyHe HaMeTHYTHX akara. Taxole, HemocTarak JlejToHCKOT criopasyMa Koju
ce Tude Henpeaulama OMII0 KaKBe MHCTAHIIE KOja O KOHTPOJIHCANIA BHCOKOT

" He mocroju, He camo Ha bankamy, Hero HH y CBHjeTy, re0O()U3MIKa TEPUTOPHja KAO
urro je BocHa u XepiieroBrHa koja ce Jayke KOHCTUTYHIIIE Kao JIpKaBa, a Ja TO Huje ycIjena
OCTBapuUTH y IYHOM KaIlallUTeTy cBe 10 AaHac. — P. Kysmanosuh, (2010), 69.

75 ,Ustavno uredenje Bosne i Hercegovine je samo po sebi antinomi¢no jer ga, u svakom
trenutku, “proizvoljno” moze suspendirati visoki predstavnik. — N. Pobri¢, 92.
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TIpe/ICTaBHIKA, HUje HU YCTaBHU cyJ bocHe m XeprieropuHe HaJIOMjeCTHO, C
003MpOM Ha TO J1a je JISTUTHMH30BA0 M JIETAIN30Ba0 aKT€ BUCOKOT IPE/ICTaB-
HUKa, 3aKkJbydyjyhu na y buX nocroju ,,(pyHKIIMOHATHA TyaTHOCT * y BPIICHY
Biacty. CBaKOM CBOjOM MHTEPBEHIIN]OM BUCOKH IPEICTABHUK j€ YTPOXKaBao U
cimabmo cyBepeHocT buX unHehn je HemOBPIICHOM JPKaBOM.

Wnak, BpeMeHOM ce cuTyaluja Mujemaia y kopuct bocue n Xepuero-
BUHE jep je BUCOKHU NPEICTaBHUK CIa0HO0, HEroBa yjlora ce cBejia Ha 4Yu-
CTO PENPE3CHTATUBHY, Y3 JIOHOIICHE OJIIIyKa KOjuMa pexaOunuTyje paHuje
caHKIMOHKHCcaHe. Ha ocHOBy Tora, JOIUIM CMO 10 3akjbydka aa bocHa u
XeplieroBrHa MMa LIAHCY Jia MOCTaHE Jp)KaBa y MPAaBOM CMUCIY PHjeUH,
Ja ce mpeodpasu oJl ApKaBe ca 0cIadJbeHUM CYBEPEHHUTETOM y CYBEPEHY
Jp>KaBy, @ Ha TOM YTy MOXKE YCIIjeTH caMo 0e3 BUCOKOT MpecTaBHUKA. "
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BOSNIA AND HERZEGOVINA SOVEREIGNTY ISSUE
CONSIDERING THE POWERS OF THE HIGH REPRESENTATIVE

Summary

The author analyzes the powers of the High Representative and his
activities, in order to answer the question of whether Bosnia and Herzegovina
can be named as a state, i.e. whether is BiH sovereign. Sovereignty as a
key characteristic of state authority is something that every state must have,
because speaking about unsovereign state is contradictio in adiecto, which
precisely points to the importance of this topic.

During considering this topic, several methods were used in order to
examine this problem from different viewpoints, and to give a final oppinion
about sovereignty of Bosnia and Herzegovina. Primarily, a dogmatic method was
used to analyze the relevant legal acts, in particular the Constitution of Bosnia
and Herzegovina and the Dayton Peace Agreement, but also the decisions of the
Constitutional Court of BiH and the decisions of the High Representative. Also,
the author uses the historical method to observe the development of the role of the
High Representative in the postdayton period, as well as the logical method, which
is necessary for interpreting Annex 10 of the General Framework Agreement for
Peace in Bosnia and Herzegovina. Also, the politi method was used, in order
to point to the inefficiency caused by political factors, as well as the normative
method, which points to the failure to realize the Dayton goals. All methods were
used to examine the legal and factual side of the position and actions of the High
Representative, in order to give a final answer to the above question.

At the appropriate places, author, de lege ferenda, expresses viewpoints
about the interpretation of the powers of the High Representative, who often
performed the functions of the supreme authority, and subordinated himself
Bosni and Herzegovina authorities. The author concludes that the role of
the High Representative has diminished over time, and that Bosnia and
Herzegovina has the opportunity to become a full-scale state, and achiving
this goal is possible only without the involvement of international actors.

Key words: Bosnia and Herzegovina, High Representative; Dayton
Peace Agreement; Sovereignty; Constitution of Bosnia and
Herzegovina.
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