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KOHKYPEHIIMJE U PEI'YJIAIMJE Y BUX

Summary: In this paper we pay special attention Pesume: YV osom pady nocebny nasxicroy
to antitrust authority as the main regulatory bodyoceehyjemo anmumonononckom meny bBuX, kao
whose main task is to maintain healthy competitiorerasnom pecyramopnom meny wuuju je ocnosnu
structures in BiH. Given that the Competition Cauncadamax oopoicasarve 30pase MpIACUULHE
of Bosnia and Herzegovina was established relativelonkypenyuje — cmpyxmype y BuX. C 063upom da je
late, compared to the surrounding countries, thEoukypenyujcko eujelie buX ocHosano penamugHo
logical question is whether the antitrust body Bilds xacro, y oonocy Ha oxkpyscerse, nocmasma ce 102utHO
able to monitor all the activities and events ire thhumare: da au je anmumonononcko meno buX 6uno y
region, the EU, and the worldt is a known fact that cmary da npamu cee axmusnocmu u oewasara y
one of the main conditions for EU accession ispyorcery, EV, u ceemy? Iosnama je uuroenuya, oa
existence of effective and fully operational reuia  je jedan 00 enasnux ycaoea npudpyscusary EYV
body in the field of competition. To what extemvéh nocmojamwe eguracnoz u nomnyno onepamugnoz
Competition Council and Bosnia and Herzegovinsezyramopnoz  mena  na  nomy  mpocuuine
contributed to the fulfillment of this conditionpased xonxypenyuje. ¥V xojoj mepu cy BuX u Konuxypenyujcko
by the EU? What are the previous results of thajeiec  donpunesu  ucnymwasarwy moz  ycroea
Competition Council of Bosnia and Herzegovina? Wememuymoz 00 cmpane EV? Kaxeu cy pezynmamu
will try to provide the answers to these questioims oJocadawrmee pada Kowuxypenyujcxoe eujefia buX?
this paper. The first part is based on introducargfi- Oodeosope Ha o06a numarwa Hacmojahiemo Oda
monopoly bodies in BiH, as well as its basic taashd ob6e36eoumo y oéom pady. Ilpsu deo pada ce 3acnusa
roles. The second part relates to the definition of the: ynosuasarwy anmumonononcrkoe mena y buX, kao u
Competition Act which is in force in Bosnia anéecosum ocnosnum zadayuma u ynoeama. Jpyeu oeo
Herzegovina, while the third part is devoted tpada ce odmocu na Jegumnucarwe camoz 3axona o
analysis of the business of the Competition Councilkonxypenyuju xoju je na cnasu y buX, ook ce mpeliu
BiH. Therefore, the aim of this paper is to pointthe odeo pada odnocu na ananuzy  nocrosearea
significance of the existence and application af tiKonxypenyujckoz sujefia y buX. Jakne, yuw oo pada
Competition Act, and the Competition Council, whiglacme oa yxaowce na smauajuocm nocmojarwa u
are, in the opinion of relevant experts, the key ipuwene 3axkona o  Kouxypemywju, xao u
improving competition in the and Bosnia an®ouxypenyujckoe sujeha, koju cy npema muuibersy
Herzegovina. PENeGAHMHUX CMPYYHAKA, KbYUHU 30 YHANpehusaroe
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1. INTRODUCTION

We can say that the issue of market concentratiddosnia Herzegovina, and therefore in the
Republic of Srpska, just started growing up duting last few years. Consequently, an independent
and autonomous body was formed in 2004, with the aathority in deciding on the existence of
prohibited competitive operation in the market afsBia and Herzegovina, which takes as its main
primary objective the monitoring of market concatitn on the territory of Bosnia and Herzegovina,
as well as the protection of promotion of competitin this area.

As one of the main reasons for such late appearaingeoblems of market concentration in
the territory of Bosnia and Herzegovina is the ,wdrich in the period from 1992 to 1995 occurred in
these areas, as well as the transition proce®®osfiia and Herzegovina. The events of the war
completely drained the economy of Bosnia and Herzeg and led it in a difficult position, which
caused stagnation of prosperity of the market aedrtdustry in the coming years. When we add to
that the issue of privatization, the transition, @@ easily come to the conclusion why the issue of
market concentration in Bosnia and Herzegovinareadively young concept.

The issue of market and industry concentrationdeudication deserves special attention. This
is because the industry is one of the main pilldisconomic growth and development of a country.

A basic indicator of the importance and seriousmégzroblems of market concentration can
be the fact that all developed countries (USA, dafiae EU, etc.) dealing with the given issues for
decades and addressing the issue of market coatienfroften encounter a variety of problems and
difficulties. It is therefore essential that thenguetition Council of Bosnia and Herzegovina, asnsoo
as possible, studies and analyzes all the posiing negative experiences of the above mentioned
countries, to be better prepared to cope with marecentration in this region.

It is known that BiH is seeking to become a fullmieer of the EU. EU membership brings,
on the one hand, a number of benefits, and on tther d(hand certain fears about large unified EU
market. For small countries, such as Boshia andégg@wina, access to such a large market need not
necessarily mean disaster, or opinion that BiH fdlplaced at the edge of the global economy. This
is primarily described as the construction of ahtigy linking of Bosnia and Herzegovina and the
world economy. Whether it comes to buying, sellitngyeling or studying - the single market opens
up a whole new world of opportunities, especiatly the younger generation. How can all this be put
in touch with the competition? Simply, the competit and the single market are inseparable.
Competition and market size are the basis of thglesimarket. The single market can not function if
everyone uses and follows different rules and pioces. The only practical solution is that all
participants (whether it is a small Bosnia and ldgawvina or large Germany) have equal access and
equal treatment in the market. This approach isqudarly helpful to small countries and companies,
and partly explains why such a large number of t@sicompanies aspires to join the EU.

The single market is considered to be responsisla flarge increase in the prosperity of the
EU Member States in the last 50 years, and it iicethat EU countries will be poorer had it not
been a single market. It should be emphasizedBbahia and Herzegovina, as a possible future
member of the EU, in the beginning will not be alol@chieve great benefits and rewards of the singl
market. But crucial connection, that we have toausthnd and comprehend here, is that in these
circumstances the prosperity of Bosnia and Herzegowas linked to unified EU market, as well as
the maintenance and improvement of the market cttigme The fact is, that all of this is easy tysa
because there are always "losers" who have lodbdttée in competition, and who make a variety of
arguments why it is easier and better to avoid etackmpetition. But it should be noted that thehpat
that seems easier today, in fact, is the pathlative poverty.

This approach, for example, can temporarily savieva jobs in our backyard, but for the
whole economy it would mean the loss of severalishods jobs in the years to come. For countries
such as Bosnia and Herzegovina, which aims to agpclith the bigger, richer countries in Europe
and the region, protectionism is particularly daonge thing. However, to obtain maximum of
competition, Bosnia and Herzegovina should do ntieaa just follow the directives of the EU. This
means that Bosnia and Herzegovina must make sediffralilt decisions, and investments to be ready
to succeed in the EU market.

The point of competition policy is not to leavd adtivities to the market. There still exists an
important role of the state. For instance, one t@agontribute to an easier achievement of suceess i
the single market of the EU will be that the goveemt tries to effectively focus to public assis@nc
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(State Aid) in those sectors that will bring positieffects. However, it is often the case of
misallocation of state aid which, as a result, wit show positive effects. To prevent this seqaesfc
events it is necessary to focus state aid to tleizéntal objectives”. This means that state aid is
directed towards the world economy in order to eahigreater productivity instead of giving money
to only one company/industry. A common examplet the can see in Bosnia and Herzegovina, is
providing state aid to enterprises which do nodr&gch assistance, or helping enterprises whick wer
already ruined. All these activities of the staitectly lead to the disruption of "healthy" compietn
and contribute to further ruining of our alreadyalstated economy.

Although the Bosnia and Herzegovina goverment leas lirying since 2004 to develop stable
and strong antitrust policy (Competition Policy) wtill have to do a huge job in this field in arde
make competition started give positive effects. tTisawhy Bosnia and Herzegovina should build
competitive culture. This primarily means necessityinderstand that the competition does not only
make laws coming from Brussels, or the technichhtkebetween lawyers and economists.

Market competition tries to provide consumers Wilver prices, more choice and higher
quality. So, an effort to make each individual erstiand value of competition and be able to play a
role in its maintenance is worthwhile. Thus, Bosai Herzegovina should give more attention to
discuss and investigate the issue of competitiad, teear in mind that the debate about competition
policy does not seem intimidating to the populatidihat is why we should not allow these
conversations seem "foreign" and complicated.

Currently we live in a time of rising prices, as mmoand more people say "no more
competition”, and expect miracles from the competampetition bodies. However, the reality is
quite different. On the contrary, the market contjpet has gained more importance in these difficult
economic times. The best way to achieve a competitillture is the existence of active and informed
consumers. Nearly every day we are presented asotigimers, and therefore informed consumers
can be the eyes and ears of competition policydd ¢his, the consumers are looking for chance to
independently act when they are in a situation @ovictims of a competitive issue. Based on
calculations of European Commission, European cuass, as victims of the competition violation ,
pay EUR 20 billion each year. Metaphorically spagkilet us imagine that we are taxed by certain
companies just because it suits them. This, ofssgus wrong and must be changed, and it can only
be changed by the existence of effective compathiadies in BiH.

2. CONCEPT AND ROLE OF THE COMPETITION COUNCIL IN BOSNIA AND
HERZEGOVINA

Political organization of Bosnia and Herzegovina, ane state consisting of two entities
requires special organization of competitive autiion a way that all three political parties can
accept. Competition Council was established on 1y M804, as an independent body with its
headquarters in Sarajevo. It has the sole authiorityake decisions about the presence of a pretibit
competitive operation in the market of Bosnia aref2dgovina, in terms of the provisions of the
Competition Act (hereinafter CA).

Competition Council (hereinafter as CC) consistssief members who have the status of
administrative judges, who are elected from amaupgnized experts for a period of six years, with
the right to dispose of another term. In accordamite the political organization, three members are
appointed by the Council of Ministers of BiH, twembers by the government of the Federation of
BiH, and one member is appointed by the governroétite Republic of Srpska. President of CC is
selected only for a period of one year, with noslaibty of being re-elected (Article 22 [4] of CA)

BiH Council of Ministers, on the proposal of thengmetition Council, shall appoint annually
the president from among the members of the Coforc period of one year, without any right to re-
election during the term of a member of the CortipatCouncil.

We assume that this short period is the resultotifigal system in Bosnia and Herzegovina,
but it would be desirable that the president htthesposition for a longer period. An important i@as
for this is a formed European network of compatitmuthorities (ECN), through which European
competition authorities cooperate in the applicataf their competition laws. Such cooperation
requires establishing good personal contacts. Agmathportant reason is the relatively long duration
of the investigation and control procedures forammration. For example, in Germany, since the
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establishment of competitive body in 1957 (almdstyBars ago), until 2005, only three presidents of
"Bundeskartellamt”" performed this function.

The law stipulates a minimum of five members pres¢the meeting in order to make a valid
decision by a majority vote (Article 24 [1] of CAjor every decision, at least one member from each
constituent nation must provide vote, and no meroharabstain from voting. It is anticipated that th
CC has meeting at least once a month (Article 24dBof CA). Accordingly, we should analyze
whether such rare sessions are sufficient in mctd take all necessary decisions to implement th
law in the whole of BiH.

Regulation on internal organization and systematimain CC of Bosnia and Herzegovina
defines the organizational units for CC, scope arghnization of work, schedule of activities and
tasks to employees of CC with the terms of refezetite number of employees required to perform
duties, responsibilities and powers of civil setgaand employees, trainees, the achievement &€ wor
in CC, and cooperation with other institutions afsBia and Herzegovina in performing the duties of
this body. These Regulations foresee a total of e’@ployees (6 members of CC and 16
employees/secretariat staff, including 12 civilveeits), representing an increase of 4 civil ses/ant
compared to the previous year. Competition Coungitently employs 25 workers (6 members of the
council, 15 civil servants and 4 workers ).

The abovementioned regulations also establishddgsional service as an organizational unit
that performs administrative, professional, andhmémal tasks, within which are the office for
competition in Mostar and Banja Luka, as organizetl units outside the seat of CC in accordance
with Article 20 (2) of CA:

The Competition Council has acting offices of¢bmpetition in FBiH and in the Republic of
Srpska, as organizational units outside the se#t@Competition ouncil.

But CC in Sarajevo is the main competent body,rasydependent administrative body that
can enforce the law across the country, and isi the only body that has the right to make densi

Competition Act is based on the principles of modBuropean competition law and market
practice. This law is largely harmonized with thies and regulations of the European Union in the
field of market competition - Articles 81 and 82thE Treaty establishing the European Community,
legislation enacted in 2003 and 2004 - Council Regn EC no. 1/2003; 139/2004; 773/2004;
802/2004, which provides efficiency and transpayeincits implementation, and contributes to the
reduction of state intervention in this area (Cotitipg Council of Bosnia and Herzegovina 2007).

CA applies to all business entities and their @otiv for the prevention, restriction or
distortion of competition on the BiH market, incing operations abroad that have an impact on the
above mentioned markets.

With implementation of CA, CC provides improvemeott the principle of free market
competition and prevents with specific measures t¢haain business entities have unfair favorable
position compared to other businesses. Startinm ftisis concept of market competition policy,
enforcement of CA contributes to creating bendtitsfinal consumers, which is reflected in higher
quality and cheaper products/services in the mankketh surely, in the long term, is providing
greater welfare for Bosnia and Herzegovina.

The main task of CC in Bosnia and Herzegovina & rdmoval of prohibited competitive
operation of business entities in order to protand maintain free market competition, and
establishment of uniform and transparent criteoiadll industrial and other subjects on the market.
The main activities of the Competition Council &pmpetition Council of Bosnia and Herzegovina
2007):

= Prevention of concluding agreements of businessieentvhich restrict competition in the
market (Article 4 of of CA);

= Elimination of abuse of dominant position of ecomoentities (Article 9 of CA);

= Control of the mergers, acquisitions of businessties (concentration) in the relevant
market (Article 12 of CA);

= Giving opinions and recommendations on any aspietttesocompetition ex officio or at the
request of the national authorities, bussinessienir the relevant associations (Article 25
of CA);

= Convergence of market competition to the businesantunity and relevant institutions
through various forms of promotion (Competition Adacy).
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Competition Council must cooperate with other atities in Bosnia and Herzegovina, such
as chambers of commerce, professional organizafitawyers, etc., in order to explain the terms and
not only with competition authorities, particulartiie competition authorities of the neighboring
countries, but also with the authorities of EU memistates, as well as with international
organizations dealing with the issue of competitiothe OECD, ECN, UNCTAD, etc. Due to the
specificity of substance and business activitiest tiake place without borders, the efficiency of
regulating competition requires quick and direchtacts between the competition authorities, on
which country will not have an impact.

Starting the procedurdf there is any form of prohibited competitive oggon on the market,
Competition Council initiates the procedure ex aéfj with the aim of establishing the existence of
violations of the law. Also, Competition Council yneitiate proceedings on the basis of applications
that may be filed by:

= Any natural or legal person who has a legal or egua interest;

= Chambers of commerce, associations of employergaindpreneurs;
= Consumers' Association;

= The executive authorities in Bosnia and Herzegovina

After the procedure within the prescribed timefra@empetition Council shall make the final
decision (Article 42 of CA), which is delivered boisiness entities to which it refers, and publisimed
the Official Gazette of Bosnia and Herzegovina.

Fines: Competition Council may impose fines, which cangefrom 1 to 10% of the annual
income of the undertaking (Article 48-49 of CA) paading on the gravity of violations of the law, if
it finds a violation of the provisions of the lalvmay also impose a fine to responsible persortkef
undertaking in the amount of BAM 15.000 to BAM 5000 CC can determine the periodic penalty
payments (penalties) to the parties, which do xoeed 5% of the average daily turnover in the
preceding business year for each day of the deadkn by the decision, in case of nhon-compliance
and failure to implement decisions of the compeberdties. CC can also consider reducing the fine or
its complete abolition (leniency policy) for legat natural persons, if, during the procedure, the
business entity provides evidence that is relet@ihe determination of the violatibCompetition
Council of BIH 2007).

3. COMPETITION LAW IN BOSNIA AND HERZEGOVINA

There is a lot of obscurity that needs to be takém account when the Competition Law is
assessed in relation to the rules and regulatibi@Jocompetition, which are based on the basis of
Articles 81 and 82 of the Rome Treatjereinafter the Agreement) and accompanied witirge
number of additional regulations.

The most important aspect of the of CompetitionidAtite lack of tradition of competition
policy in BiH.

After the signing of the Dayton Agreemémthich designed an independent Bosnia and
Herzegovina with the political structure as comptexpromise, Bosnia and Herzegovina has begun
to create a market economy with adequate intematiassistance, including the adoption of the first
CA which established the principle of competitianaa important pillar of the new market economy.

First CA (Official Gazette 2001, No. 30) was adapby the BiH Parliament on 23 October
2001. CA came into force immediately after its pedtion in the Official Gazette of Bosnia and
Herzegovina, however, establishment of CompetiG@muncil, as an independent competitive body,
did not occur within the time limit of three montfiem the entry into force of this law. Furthermore
the laws governing the field of trade in Bosnia &fwtzegovina are neither consistent with the first
law. As a result of the absence of establishing , 6&ondary legislation that was needed to

! This practice relates to prohibited agreementsirteC

2 The Treaty of Rome, signed in 1957 between thersimber countries, gave birth to the European Bwimo
Community, ECC that created the legal instrumemt$He establishment of a common market.

% The Dayton agreement was made in Dayton on 21 iNbee 1995, and signed in Paris on 14 December 1995,
as General Framework Agreement for peace in BasmdaHerzegovina.
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implement the law, was not made or adopted. Theamuence of all the above is that Bosnia and
Herzegovina began only in 2006 with the adoptiod application of functional regulations on
competition by Competition Council, which are mgibased on the EU regulations and competition
rules.

It is necessary to accept the fact that our busieesironment and institutional design is not
accustomed to such regulations and the introduafomew competition rules will be difficult and
time-consuming process. For example, the US Coagmeacted its first CA (Sherman L3vin 1890,
the EU adopted the Treaty of Rome in 1957, and Bacand Herzegovina is only now being included
in already established legal regulations on cortipatpolicy with over 40 years of tradition.

As another important fact, we mention the politioeganization of Bosnia and Herzegovina.
Bosnia and Herzegovina has a complex divisionofdtritory into one state, two entities with dual
administrative responsibilities and overlappingdiions. The application of competition law, on the
economic and competition behavior of entreprenaasswell as merging between entity lines,
complicate things when in terms of legal and pcattaspects . CA is one of the best tools for rapid
development of economy in BiH.

The third striking fact is that all the countrigs the region, formed after the breakup of
Yugoslavia in the 90s of the last century, haveaught their specific Competition Act, largely withet
help of the EU. It is known that all adopted CABdw the basic rules of the EU (legal harmonization
with the EU in line with the Stabilisation and Assion Agreement with the EU), but they still @iff
in important details. This is explained by the fawdt the individual projects of the EU, by provigi
technical assistance, suggested different setale$ for adjustment to specific circumstances ef th
country concerned. These differences were alsmaecuence of frequent changes of CA in the EU,
which have occurred in recent years. A number einttes have followed the changes in the EU,
while others have not. Accordingly, we concludettiH will dispose of adopted rules and
regulations that are closer to the EU legislatitian the laws that were passed previously by other
countries in the region. CA adopted in Bosnia aretzlgovina is fully in accordance with the
modernization package adopted by the European Cesioni

In the last few years, we were often in a dilemnieetlver to change anything within the CA.
Should the law as the primary act be shorter? @ngps the law should have, in a broader sense,
more elements related to the procedure? To exiésndilemma, we should draw attention to the
following fact. The rules from Articles 81 and 82 the Treaty on which underlie competitive
principles of the EU, have not significantly chadgence the ECC Treaty of 1957, only the executive
regulations have evolved and expanded quickly.sEmee situation exists with the Sherman Act in the
United States in 1890. The main competition redguhat of this law have not changed for more than a
hundred years. Current CA in Bosnia and HerzegoWiaa been updated in accordance with the
Stabilisation and Association Agreement (SAA).

4. PROHIBITED COMPETITION PRACTICESIN BOSNIA AND HERZEGOVINA

So far we have talked briefly about the Competiti@ouncil, the Competition Law which
came into force in BiH, and now we will try to bifieexplain prohibited competitive practices which
we can face in the market, within prohibited coriipet actions, which were defined by the
Competition Law in Bosnia and Herzegovina. We vadinsider all the basic competition rules
governing prohibited competitive practices (Ho@ribnd Paneff 2005). Here we primarily refer to:
prohibited agreements, dominant position and maréetentration.

4.1. Agreement

The agreements which have as their ultimate gdalirtion of competition and raising
prices above competitive levels, are consideregjall. On the other hand, there are agreements that
ensure the growth of the general welfare, prodacgoowth, and increase technological progress
which is considered permissible (Carlton and Pe2d5, 658). When we talk about agreements in

4 Sherman law adopted in 1890, and it is the firsasure taken by the US Congress to prohibit moisijmol
activity.
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Bosnia and Herzegovina, the definition in Articl@#4CA in Bosnia and Herzegovina, which covers
both horizontal and vertical agreements, almostenteflects Article 81 of the Treaty (Hoelziland
Paneff 2005):

Prohibited are all agreements, contracts, certaioyisions of the agreement or contracts,
joint action, explicit and tacit agreements betwaardertakings and decisions by associations of
undertakings that aim and effect the preventiostrietion or distortion of competition in the rebawt
market, which relate to:

a) direct or indirect fixing of selling and purchasages or any other trade conditions;

b) limit or control on production, markets, technicivelopment or investment;

¢) share of markets or sources of supply;

d) application of dissimilar conditions to equivalemansactions with other undertakings,
thereby placing them at a disadvantage comparedd@ompetition;

e) conclusion of agreements subject to acceptance hiby other parties of additional
obligations which, by their nature or accordingdgommercial usage, have no connection
with the subject matter of the agreement.

All of the above agreements are considered to lodilpited because they contribute to
distortion of market competition and the abuse afkat power. However, these agreements can be
approved only if they contribute to improving theoguction or distribution of goods and services
within BiH.

4.2. The dominant position

A key element of competition law are the compatitiales on abuse of a dominant position.
In the following exposure we give some of the mogtortant basic elements that are used to assess
the operations of business entities that have ardomposition. One question often arises: What is
the competition? The concept of competition isveig of competitors/market participants to be
superior to its rivals, to win the sympathies ofgmdial customers which in turn implies greater kaar
power, and therefore profit. Thus, if individualngpany manages to impose its superiority over its
competitors and to expel them from the competitithen we can say that such a company is a
monopolist. But we come to an important questiore fonopolies, and their dominant positions on
the market, illegal? Of course not! The exploitatiof this market power in an illegal manner is
considered illegal.

Another important issue is how to define the tedorfinance". There are numerous factors
which, in different situations on the market, detere whether a business entity is dominant. We will
give three main factors which can prove whetherddminance is present on the market, such as: the
definition of the relevant market, market sharelysis, and analysis of competition constraints, So
the first step of establishing a dominant positisrthe determination of the relevant product and
geographic market, after which we will access ttanneriterion for determining dominance - market
share. Market share is not the most ideal indicat@lominance, but it is the easiest to determine b
means of mathematical formulas (Hoelziler and Ha2@35).

In Bosnia and Herzegovina, based on the CA, wenasghe presence of market dominance
when the market share of a business entity excé@¥s or when two entities jointly exceed 60%
(Article 9 [2], and [3] of CA). It should be notethat even when market participants reach these
thresholds, it shall not necessarily mean that aetjvity of such companies should be prohibited.
Therefore, this raises the difficult question, whiosehavior of dominant business entities can be
tolerated and which cannot. The answer to this tqpresaries from country to country, and that is
why there are different laws on competition.

The aim of the protection of competition is to piitcompetition as a process, which means
that it does not protect competitors. Thus, ab@islminant position relates to all the behaviorshef
dominant business entities that harm the competjirocess, such as predatory pricing, collusian, et
It should be noted that the determination of highgs may or may not be considered to be forbidden.
In fact, in the United States establishing a higitepis not prohibited, while in most European
countries this is not the case. US defend thisagmbr with the fact that high prices practicallyaadt
new competitors. However, here the position of aamers, who are obviously damaged, is practically

Proceedings of the Faculty of Economics in East Sarajevo, 2014, 8, pp. 55-69



62 | Mladen Rebi¢ and Bojan Neri¢

ignored. As for BiH, high observed prices are cdastd to be an abuse of a dominant position and,
accordingly, such behavior is considered prohibited

However, in a number of cases, in which competibedies lead actions against companies
with very high prices, the result was that the sieci fell to court or has not achieved the desired
results. The reason for this is the unresolved Iprobof determining "competitive" prices under
normal market conditions that would fully satisfetcourts.

So far we have talked about very high prices asiplesway of abuse of dominant position in
the market. However, here we take into accountémg low cost (in terms of abuse), which we call
predatory prices. A company that has large fundimgrces can easily reduce its market price below
the cost of production in order to thereby elimids competitors, provide a monopolistic positions
even though such a move brings significant lossemonopolists. After achieving his goal, the
monopolist again raises prices above the levebofpetition and thus compensates for previous losses
and achieves even higher profit. The fact is thatrhonopolists, if that is allowed, constantly i@pe
predatory price policy whenever there is some nempetitor, until they achive reputation as
"aggressive" monopolists, which provides them imaade with fewer attempts from potential rivals
for entry into their markets (Waldman and Jense@72@51). This theory is easy to understand,
almost in all countries of the world there is aidfethat predatory prices abuse should be bannad. C
in Bosnia and Herzegovina also prohibits predapoiges by the dominant business entity.

We conclude that competition authorities should mberfere in the price control if the
competitive process works; the best control overtitgh or low rates will be done permanently by
this process.

4.3. Concentration

When we talk about concentration, we mean number sare of firms operating in the
relevant market. Measures of concentration, whieh reow well established throughout the world
(index big four, HH index, measure of entropy, Jeémd their primary aim is to determine the effefct
exact number and size of firms on the market competby using simple numerical indicators.
Number of firms, as well as the size of firms, pkwery important role when we talk about the
"nature" of the market. For example, the natureashpetition on the market under which ten largest
identical companies operate will not be the saméhasnature of competition that prevails on the
market where one dominant company and nine smallidentical enterprises operate (Lipczynski
2005, 205).

CA in Bosnia and Herzegovina has defined the temon&entration" as: a merger of
companies, joint ventures, acquisition of contrel influence of a company in several ways.
Concentration does not include the following atiég (Competition Council in Bosnia and
Herzegovina 2007):

1. Creation of joint venture in order to coordinatee tmarket activities of the parent
company;

2. Acquisition of shares or participation on the marker temporary purposes (twelve
months) by banks or other financial institutions;

3. When in the event of bankruptcy or liquidation,tasr person is appointed to exercise
control over the business subject and to carrytsditinctions in accordance with the laws
of bankruptcy or liquidation.

Russian competition law has very detailed ruleshsas family ties, with a detailed list of
degree of relatives (parents, children, brothemsl|as, etc.). The criterion which is still in forceEU,
and therefore in Bosnia and Herzegovina, has Nargdges and disadvantages. The main advantage
IS, that the dominating company on the market caobtain through concentration even the slightest
of other business entities, or a part of such aityebecause any strengthening of a dominant jposit
on the market must be banned. We emphasize tharutd is very restrictive, because there is no
proof that each concentration has negative markgbpmance. The main disadvantage regards the
definition of the threshold of market dominancepezsally in terms of oligopolistic market. The CA
was not very accurate in this field: substantialation of effective competition. We wonder whag th
term "substantial" means? What does the term "titimia mean? We note that it is possible to have a
broad range of interpretations and therefore thieomoe of the investigation may be difficult to
predict (Hoelziler and Paneff 2005).
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Competition Act requires advance notice by potérgarticipants in concentration when it
reaches certain thresholds. In BiH, the criterionthis threshold is annual income of all underigki
concerned. It is not entirely clear whether thantéincome," as used in CA, is identical to the
definition of "traffic", as used by EU rules on mgers. Revenue and traffic can vary significantby, f
example in terms of taxes, which may be trade-hdsgtdcertainly not the same as income tax. Often
the items in the balance sheet are recorded irr twdeserve items without real circulation.

The second independent criterion is that the tatalual income of at least two business
subjects/parties of the concentration with a totabme from sales of goods and services within the
territory of Bosnia and Herzegovina must be attl&#gV 5 million (approximately 2.5 milion euros).

The third independent criterion is that the mastetre of the enterprise in the relevant market
exceeds 40%. Accordingly, we conclude that the rdesf proposers of laws in Bosnia and
Herzegovina was to have full control over even so@icentrations in BIH.

In order to avoid the situation where a concerdrafis carried out through a number of
separate and smaller concentrations which are bidewhresholds that are relevant to control, Agtic
14 (4) of CA provides that a series of concentrtiexecuted over a period of two years will be
considered as one concentration, performed as efddite of the last of a series of several
concentration.

5. ANALYSISOF OPERATION OF COMPETITION COUNCIL IN BOSNIA AND
HERZEGOVINA

Acquainted with the basic roles and tasks of them@stition Council, the existing
Competition Law in Bosnia and Herzegovina, as wasdl with the basic forms of prohibited
competition action, we might look and analyze rissathieved so far by Competition Council in BiH.
The primary aim of this institution is to proteanapetition in Bosnia and Herzegovina, and therefore
the protection of consumers, through the preverdiditegal agreements, the concentration and abuse
of dominant position. Also, it should be noted thgta good and conscientious performance of its
duty this body can contribute to a great exteriliog the budget of BiH institutions. Competition
Council is also supposed to monitor developmentantr-monopoly bodies in the region (Croatia,
Serbia, etc.), as well as to adapt to the curréninCEU. Let us recall that BiH is seeking to be@a
full member of the EU, and to make this, it is reszgy to meet certain standards and norms. One of
the main conditions for joining the EU is preciséhg establishment and effective functioning of the
antimonopoly bodies, which will be aligned with tearrent CA in EU. Competition Council in
Bosnia and Herzegovina truly strives to meet alihef standards and norms that are required by this
body, but all that is solved very slowly, with greielay.

As we already know, the market in Bosnia and Hevzem is quite specific, and therefore the
industrial sector, especially from the standpoin€ompetition Council in BiH. In fact, in Bosnia @n
Herzegovina we especially consider the market @Rbpublic of Srpska, market of the Federation of
Bosnia and Herzegovina and the Brcko District markempetition Council has solved this problem
by opening its offices on each of these marketrider to more effectively monitor changes in market
concentration.

Competition Council, from its inception until todajjas solved the growing number of
requests for takeovers and mergers of compani&HnHowever, it should be noted that the main
reason for "relatively" large number of cases afcamtration is transition, ie. privatization in B
and Herzegovina, due to which there was a sigmfisall-off of state capital in all firms in BiHt is
understandable that Bosnia and Herzegovina wilinbee attractive to investors when it becomes a
candidate for full membership in EU, which would @furse then bring more jobs for qualified
workers in BiH.

A very important fact is that revenues from adninaisve fees and fines charged by
Competition Council represent the revenue for letidd the institutions of Bosnia and Herzegovina.
Accordingly, Competition Council with effective gherming of its jurisdiction can greatly contribute
to additional filling of BiH budget. In the tableelow we can see how these revenues totaled over the
past few years.
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Table 1 Total revenues from administrative feesfares 2006-2012

2006 95.750 725.00( 820.750
2007 171.008 1.050.00 1.221.008
2008 207.751 525.00( 732.751
2009 172.000 590.00( 762.000
2010 66.750 1.126.51( 1.193.260
2011 88.750 189.50( 278.250
2012 72.093 2.421.354 2.493.448
[ Total | 874.102 6.627.364 | 1.501.467|

Source:Competition Council of BiH 2013

Note that the revenues from administrative persitiethe first four years were significantly
higher than in the period after 2009. From this, @@ conclude that in the first few years of
Competition Council (2006-2010) operation, thesswa lot more cases of enlargement, concentration
and market participants in Bosnia and Herzegowitdch can not be said for the period after 2010. In
terms of the fines-generated revenues, we notatetiiey varied from year to year, depending on the
number and magnitude of misconduct by market ppants. It is extremely important that all market
participants, which violate the laws of "fair" matkcompetition, will be prosecuted and adequately
punished, because it results in several benefitsrelvent further distortion of competition; 2. real
market participants aware that illegal acts wilt be tolerated; 3. significantly improve the revenu
side of the budget of BiH. In 2012, Competition @oili significantly increased income due to much
greater collection of fines, ie. the largest in kigtory of its existence since 2006. However, wesim
conclude that this is still a relatively small nusnlof convictions, and that these revenues can and
should be much higher, and in order to do so, tbmgtition Council needs to improve and raise
business to a higher level. Why is efficient fuanthg of Competition Council important? Primarily
due to the protection and preservation of the caityeness of the market, but also due to the fact
that their efficient operation can significantlyntobute to the filling of the budget of BiH. As veaid
earlier, the field of work of Competition Councih the narrow sense, includes the following areas:

1. Assessment of the agreements of business entities;

2. The prevention and elimination of abuse of domirgosition by one or several industrial
enterprises;

3. Control of concentrations of undertakings;

4. Giving opinions and advice on any aspect of thepsetition.

In the period 2006-2012, the Competition Counadldh119 meetings of Expert Collegiate
Body, 113 meetings at which final decisions havenbeade for 230 cases, and approved 108 expert
opinions.

The top priority of Competition Council since 20i36raising the expansion of the scope of
operation in all segments of the market competjtgirengthening and developing cooperation with
international and national institutions, the coméd convergence of various aspects of market
competition to the business community, and othésveat institutions, through various forms of
promotion (program ,,Competition Advocacy"), in erdto ensure proper implementation of
legislation and raising awareness and knowledge/edisas continued cooperation with the EU project
,»Support to Competition and State Aid to Bosnid Herzegovina".

As we can notice in table 2, during the period frd@96 to 2009, there is an increase in the
number of cases received and cases initiated @&xapfin 2007 compared to 2006 by more than 100%.
Since 2009, there were significant reductions pbried concentration, which is partly caused by the
global financial crisis and a decline in economativaty, and partly because of introduction and
application of Article 14 of the Law on Changes #rdendments to the CA. This has contributed to
reducing the number of cases of estimates of carat@ms in relation to previous yéawhy is that?
The alignment of CA with EU regulations in the €iedf competition law, the requirements for the
mandatory application of the intention of conceintra of business entities with headquarters and

® Its application began from 2010.
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residence abroad, are set cumulatively, therebyideng the reporting and assessment of
concentrations irrelevant to protect market contipetin Bosnia and Herzegovina.

The number of expert opinions that the Competit@ouncil performed remained steady
throughout the period under review. We note thah@period from 2006 to 2012 there were only 37
possible cases registered of abuse of dominantigrusit is a relatively small number for the
observed period, which could be the result of eitheery good adherence to the Competition Law by
market participants in Boshia and Herzegovina,agk lof engagement of Competition Council . It
should be noted that there has been relatively pegbentage of execution/implementation of cases in
the observed period.

The European Commission in its Progress Report@snia and Herzegovina in 2012, in the
part related to implementation of the Stabilisateomd Association Agreement, which covers the
period from October 2011 to September 2012, spadiyi in the part that relates to the field of
competition, stated that there had been "some t'pssgn the fight against the trusts, and that &om
progress had been achieved in the area of conguetifhe term "some" progress used for BiH by the
European Commission, cannot be considered as argsall, because Competition Council in many
ways "lags" in relation to antitrust bodies in ridigring countries. Let us just say that state aittrol
in Bosnia and Herzegovina has not yet come inteceffwhile in Croatia and Serbia it has been
successfully applied for a long time. There islatieely small number of staff experts in the fiefl
market concentration in relation to antimonopolgies in region and the website is not at an adequat
level, and so on (Competition Council 2013).

Also, during all these years of Competition Coumgikration, there had to be greater public
awareness achieved on the existence and operdtible above-mentioned body in BiH. We almost
do not have seminars on the subject of concentratiorelatively small number of cases has been
processed (compared to individual countries inréygon), few negative reviews have been made, the
total amount of collected fines is relatively smalic. We must and should achieve significantlyenor
progress in these fields, especially if we wanetach EU standards on this issue.

Table 2: Business analysis of Competiton Counddit

Prohibited agreements of

. o 2 0 2 100%

business entities

AbL{se of dor'n'lnant position of the > 0 2 100%
2006 business entities

Thg 'concentratlon of business 14 8 29 63.64%

entities

Expert opinions 14 1 15 93,33%

Other 5 0 5 100%

Prohibited agreements of

. - 1 1 2 50%

business entities

Abu_se of dor_n_mant position of the 0 1 1 0%
2007 business entities

Thg _concentratlon of business 26 18 24 59.1%

entities

Expert opinions 9 1 10 90%

Other 16 0 16 100%

Prohibited agreements of

. & 4 2 6 67%
business entities
Abu_se of dor_n_mant position of the 5 1 3 67%
2008 business entities
Thg _concentratlon of business 43 13 56 77%
entities
Expert opinions 18 0 18 100%
Other 6 0 6 100%
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Prohibited agreements of

busi - 4 2 6 66%
usiness entities
Abuse of dominant position of the o
2009 business entities 6 2 g 75%
Thg concentration of business a1 1 42 97%
entities
Expert opinions 18 2 20 90%
Other / / / /

Prohibited agreements of

0,

business entities 6 > 1 4%

Abuse of dominant position of the 0
2010 business entities 8 2 10 80%

Thg 'concentratlon of business 14 4 18 78%

entities

Expert opinions 17 4 21 81%

Other / / / /

Prohibited agreements of

0

business entities 3 S 8 37,5%

Abuse of dominant position of the 0
o011 | business entiies 6 3 9 66,6%

Thg concentration of business 20 5 - 90.9%

entities

Expert opinions 23 5 28 82.1%

Other / / / |

Prohibited agreements of

0,
business entities 10 2 12 83,3%
Abuse of dominant position of the 0
so1p | business entities 3 1 4 80%
The concentration of business ;
entities 12 3 15 81,25%
Expert opinions 20 2 22 90.9%
Other / / / |

Source:Competition Council of BiH 2013

As it says in its annual report, the Competitioru@al will endeavor to maintain during 2014,
continuity in achieving key objectives and actedtispecified by legal framework of operation of
Competition Council and its Work Programme. Wackivities will mainly be aimed at settlement of
claims of business entities in accordance withGhe and also at continuing the communication with
other business entities and their associationsulaggy bodies, consumer associations, state
institutions with the aim of raising awareness &ndwledge about the role of law and policy of
market competition.

Competition Council will, no doubt, continue to skoon prevention, detection and
sanctioning of prohibited competition and otheriatd of business entities, which can be seen by
entering into restrictive agreements or abuse ahidant position. The plan of activities of
Competition Council essentially does not changenfrygear to year. We will give some important
objectives that this body should pay attentiomtthie future:

a) Increase the number of employees;

b) Strengthen the staffing structure with a large nemtf experts in the field of market
concentration;

c) Maintenance of a number of seminars in Bosnia aedzétjovina, with the aim of
increasing awareness and familiarization of busirestities, government bodies, non-
governmental organizations, with the role and sicgmce of market competition law, and
its impact on establishing, protecting and prongfair market competition;

d) Education and training of employees in Competittmuncil;
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e) Provision of work premises for Competition Council;
f) Establishing better, more modern, more meaningéh page of Competition Council;
g) Improving the collection of fees and fines aimegdteéngthening budgetary revenues.

We stress that the above objectives have beendglrelearly defined as the goals and
priorities of Competition Council in recent yeanswever, the fact is that little has been doneheir t
implementation. Realization of these goals woulfkéaively ensure transparency of Competition
Council, as well as openness to business and giofed community, and provide a contribution to
further affirmation of market competition in Bosraad Herzegovina, as an effective instrument of
development of the economy as a whole. Competifiouncil, by its existence and operation, should
ensure a single economic space and equal condftiottise success of all businesses on the market in
BiH.

6. EMPIRICAL RESEARCH

Priority objective of this paper is to point ouethkignificance of the existence and application
of the Competition Act and the Competition Counaihich are, in the opinion of relevant experts, the
key for improving market competition in Bosnia afdrzegovina. Empirical research was conducted
through a survey on a sample of 20 business owopasating in BiH. The structure of the surveyed
enterprises by activity was as follows: manufactyi8), financial services and insurance serviégs (
wholesale and retail trade (5), construction (2)e Burveyed entrepreneurs were asked to evaluate th
importance of CA and Competition Council in thetpaion and promotion of market competition.
The questionnaire was answered by 20 respondamméss owners). The following table shows the
analysis of the importance of the proposed objestiv

Table 3 Analysis of the importance of the Competi@ouncil and the Competition Act

Not at all Not I i Itis Itisvery Total

. : no . ,
important | important st important | important | percent

Questions

1| Do you consider the existence of
the Competition Act in BiH 0% 0% 0% 25% 75% 100%
important?

2| Istherole of the Competition
Council of Bosnia and
Herzegovinaimportant in 0% 0% 0% 15% 85% 100%
maintaining " fair"
competition?

3| Do you think that organization
of regular seminarson the
protection of competition in 0% 0% 15% 15% 70% 100%
Bosnia and Herzegovina is
important?

4| Do you think it isimportant to
carry out regular checks of
concentr ations of business 0% 0% 0% 35% 65% 100%
entitiesin Bosnia and

Her zegovina?

5| Doyou think it isimportant to
begin with the control of state 0% 0% 15% 35% 50% 100%
aidin BiH?

Source: Research of the author

Analyzing the above table, we can conclude thatnoihthe questions was answered with
answersnot at all important, not importangnd that a small number of respondents f@aapinion
on the question asked. It is the basis upon whiehcan conclude that entrepreneurs in BiH place
great importance on the role of CC and CA. Entnepues in Boshia and Herzegovina are obviously
aware of the fact that without the CA and the campebody to take care of its implementation, the
market will be ruled by the laws of the jungle witlh adequate protection for smaller and weaker
participants. When you look at the answery important we notice that it was present with 50% or
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more of respondents in all the issues raised. &gpandents gave the greatest significance to GC rol
in the preservation of fair competition, and therCA. We cannot ignore that a significant number of
respondents gave a great significance to issuedecdelto the seminars on the protection of
competition, because they believe that BiH workedy\ittle on raising awareness of entrepreneurs,
government bodies, non-governmental organizatiolsansumers about this very important issue.
Of all the questions asked, the participants indhevey assigned the least importance to state aid
significance. This result is obviously a consegeeotlack of awareness of entrepreneurs about the
importance of state aid, since it is known thatisifust inadequate state aid that can greathodist
competition and often be an instrument of abuse Jilrvey would certainly have had a different
outcome, if participants had had more informatibow the problem. Finally, we note that the results
of previous research are almost entirely consistétht previous findings in this paper.

7. CONCLUSION

Competition policy is the basic element of the lingg market of a country, and therefore it
results in understanding that the economic flowstnineé based on the principles of market economy
and free and fair competition. Competition can ved as a basic mechanism of market economy
through which it achieves a balance. If we confsupply, which consists of producers and traders,
and demand, which is composed of intermediariedianticonsumer, it will form a market price for a
particular product or service while simultaneousigximizing personal interests. This process itself,
is the market leading to a state of economic efficy, where competition occurs as a major regulator
of the entire process. Therefore, the objectivearhpetition policy on the one hand is the effective
protection of consumers, and on the other handgtiiening of business competition in the internal
market. Accordingly, it should be noted that Contjmet policy implemented by the European Union
covers all significant areas: prohibited agreemeatisise of dominant market position, merger control
and state aid.

One of the main goals and objectives of Bosnia ldatzegovina should be to protect the
health and safety of consumers and the protecfitimedr economic interests. The EU clearly outlined
three key objectives of consumer policy in the Pean Union:

1. A high level of consumer protection, which entalle harmonization of regulations not
only in the field of security products and servicest also in the field of economic and
legal interests of consumers;

2. The effective application of consumer protectiowdaresulting in a uniform consumer
protection throughout the EU territory. Priority this sense is the development of
administrative cooperation between member states;

3. The participation of consumer organizations in Elligymaking.

The fact is that some of the rights and competigiohicy of the EU falls into the area of state
aid. This area in BiH has only recently been reguldy law, and establishment of state aid control
should be a priority in the future. It should baetbthat, based on the system established in the EU
Bosnia and Herzegovina has already begun with sheblishment of a legal framework in this field,
with the technical assistance of EU experts withim project "Support for the Competition and State
Aid." In this area, Competition Council, with othgovernment bodies through institutions, will have
significant responsibilities and obligations.

Of course, BiH, as well as all other countriesha tegion, tends toward full membership in
the EU, but to reach this goal it is necessaryrsh meet certain standards and criteria. Consetyyen
BiH is expected to provide as soon as possible wtegegislation on the protection of economic
interests of consumers, which would include: unfa&de practices, misleading and comparative
advertising, price marking, contracts concluded yaivam business premises, business negotiation,
consumer credit, tourist package, the acquisitiorights to use immovable property within a certain
time period, unfair terms in consumer contractte s& consumer goods and associated guarantees,
injunctions for the protection of consumers, andiso

BIH is a country that is committed to strict enfement of the regulations of competition, but
great help in the implementation of these regufatioould also be provided by consumer protection
associations. Accordingly, we should work to stitbeg relationships between CC and consumer
protection associations because these associa@ongrovide the necessary data for best possille an
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more effective enforcement of the regulations camog the competitors in the market, the earlier
practice of individual entrepreneurs and theirtreteship to consumers. These associations, asasell

any other interested person may request from CatigmeCouncil to initiate proceedings against
business entities which distort market competibgriheir actions.

Healthy and fair market competition is one of thesmmportant instruments in the creation
and strengthening of a single economic space in Biat would contribute to creating the conditions
for the emergence of new competitors in the mankdtich ultimately provides consumers with
greater choice of products at the lowest possibéeg. Providing a harmonized BiH legislation i th
field of competition will certainly contribute tagater foreign investment that can lead to an asze
in the number of competitors in the market. Thiscgiss also provides consumers with a greater
choice of products and services.

We can expect that the entrance of foreign busmessn the BiH market, especially those
who come from countries with developed competitaom, would reduce abuse of dominant position,
and consequently, consumers can expect certairfitsene

Finally, this shows visibly a very strong causanigection between the measures and
instruments of consumer protection and law andcpobf competition protection. Postulates of
consumer protection are built into the rules of phetection of market contest. If we ensure effitie
and effective implementation of laws and regulaigwhich are presented in this paper) governing
these interacting fields, we will most certainlyheve adequate progress, both for businesses and fo
consumers.
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